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A Shelby County jury convicted the Petitioner, Bernard Keys, of aggravated burglary and evading
arrest. Thetrial court sentenced the Petitioner to fifteen yearsin prison for the aggravated burglary
conviction, and eleven months and twenty-nine days for the evading arrest conviction, and ordered
that the sentences run consecutively. The Petitioner filed a petition for post-conviction relief,
aleging that his attorney was ineffective for failing to investigate his case and prepare properly for
trial. Followingahearing, the post-conviction court denied the petition. Finding no error, weaffirm
the post-conviction court’ s judgment.
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OPINION
|. Facts

This Court summarized the underlying facts of the Petitioner’s case on direct appeal as
follows:

EnnisBrown, thevictim, testified that heleft hisresidencefor work at approximately
6:00 am. on April 22, 1999, and saw the defendant on the street. The defendant,
who wore awhite Nike cap with a blue bill, whispered something to a companion



and looked toward Brown’s house. The victim was concerned and returned to his
home where he stayed approximately an hour before leaving again for work. When
the victim returned to his residence at approximately 9:45 p.m., he noticed a light
was burning in his bedroom, and a window was broken. The victim entered and
found his home “ransacked” with numerous items missing, including a television,
VCR, and checkbook. In hisyard Brown found a white Nike cap with a blue bill,
which he identified as belonging to the defendant. Brown previously had seen the
defendant selling items on the street, including guns, televisions, and VCRs.

Juanita Duncan was Brown’s neighbor and was deceased at the time of trial.
Therecording of her testimony at the preliminary hearing was admitted at trial under
the former testimony exception to the hearsay rule. See Tenn. R. Evid. 804(b)(1).
She testified at the preliminary hearing that she saw the defendant loading items,
including atelevision, into three sacks while in the victim’' s yard on the day of the
burglary.

Officer Clifton Dates testified he and his partner were on patrol on April 28,
1999. While driving in his cruiser, Officer Dates saw the defendant waking and
recognized him from adepartmenta bulletin. When the defendant saw the officers,
he walked quickly away. Officer Dates then turned the cruiser to follow the
defendant, and the defendant removed hishat and abag and ran. Officer Datescalled
for assistance, and approximately eight officers, a helicopter, and a canine unit
assisted in the defendant’ s capture.

The defense presented no proof at trial.

Based upon thisevidence, the defendant was convicted of aggravated burglary
and evading arrest.

State v. Bernard Keys, No. W2000-03138-CCA-R3-CD, 2001 WL 1690201, at *1 (Tenn. Crim.

App., at Jackson, Dec. 17, 2001), perm. app. denied (Tenn. May 20, 2002).

On August 23, 2002, the Petitioner filed apro se petition for post-conviction relief, aleging

that histrial counsel was ineffective for failing to investigate and prepare adequately for trial. The
post-conviction court appointed an attorney to represent the Petitioner. An amended petition was

subsequently filed.

At thepost-conviction hearing, Mary McKinnley, the Petitioner’ sgrandmother, testified that

the Memphis Housing Authority worked on her house and removed an old commode and sink. She
stated that the Petitioner wanted to take the items from her property and install them in hissister’s
house. McKinnley said that she gave the Petitioner permission to use the items. She stated that,
although she could no longer remember the specific month, on the twenty-second day of the month
that therobbery occurred, shereturned hometo find the commode and sink gone. Sheexplained that
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she remembered the day because she had won money after going to the casino. On cross
examination, McKinnley said that she loved the Petitioner and did not want himto go to jail. She
said that she does not know what the Petitioner was doing during the morning when she was a the
casino.

TrinaKeys, the Petitioner’ scousin, testified that shewaswith the Petitioner at timesin April
1999, including when he retrieved the toilet and sink from Mary McKinnley's house around 8:30
am. She stated that he removed the items between April 21 and April 23, 1999. She said that she
waslivingwith Mary McKinnley at thetime. TrinaKeystestified that, after the Petitioner removed
theitems, they arrived at the house of hissister, Beverly Keys Mitchell, between 8:45 and 9:00 am.
She stated that she waswith the Petitioner at Mitchell’ shouse until between 7:00 and 9:00 p.m. She
said that they were babysitting. TrinaKeys noted that she remembered the general date because it
was “aday or two” after her birthday.

The Petitioner testified that histrial attorney, Greg Carman (“Counsel”), did not investigate
his case and secure witnesses for his defense. He stated that he wanted Counsel to question Mary
McKinnley, Beverly Keys Mitchell, TrinaKeys, and Gloria Jackson. The Petitioner stated that the
witnesses would have provided an alibi for him at the time of the robbery. He said that he
understood that Counsel was not an investigator. He stated that he informed Counsel of these
witnesses approximately six months before the trial date. The Petitioner said that he provided
Counsel with addresses and phone numbersfor Mary McKinnley and Beverly Keys. He stated that
Gloria Jackson, whose Nissan truck he borrowed to move the sink and toilet, would be harder to
contact because she recently moved. The Petitioner said that he requested that Counsel see himin
jail, but Counsel never visited him. He said that Counsel failed to investigate for other possible
wearers of the white Nike hat found near the crime scene and did not submit the hat for DNA*
testing. The Petitioner said that “[e]verbody in the neighborhood had one.” He testified that
Counsel should have obtained fingerprint testing on a crowbar that was allegedly used in the crime.

The Petitioner stated that he had a conversation with the victim, wherein the victim asked
to be contacted if any of hisstolen property surfaced. The Petitioner explained that, when the police
found him, hewasinvolved in amarijuanasale, and this transaction prompted him to evade police.
The Petitioner said that he informed Counsel of this transaction. The Petitioner testified that the
place wherethe deceased eyewitness saw himisa“common alley that people go through every day”
as a shortcut.

The State called Counsel, who testified that he has been with the Shelby County Public
Defender’ s Office as an attorney since 1996.2 Counsel said that he represented the Petitioner in his
trial. Counsel stated that the Petitioner never mentioned the specific aibi witnesseswhom hewished
to cal until the jury had been sworn. He said that he told co-counsel Josh Spickler to notein their

1 . . .
Deoxyribonucleic acid.

“Counsel testified that he served as an intern in the office for three years prior to becoming an attorney.
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recordsthe date and timethat the Petitioner mentioned hissister asapotential alibi witness. Counsel
testified that, in a prior interview, he had questioned the Petitioner about potential alibi witnesses,
and the Petitioner did not indicate any. He stated that he noted this information in his internal
records. Counsel saidthat, during onevisit, the Petitioner provided two witnesseswho woul d testify
that the Petitioner and victim had a confrontation earlier in the year. Counsel stated that the
Petitioner viewed these witnesses as showing motivation for the victim to fabricate the story.
Counsel said that, during a subsequent visit, the Petitioner identified Richard Keysand Tracy Keys,
who might also have been known as Richard Wallace and Tracy Wallace. Counsel stated that
investigators were unable to contact these individuals. He explained that, according to police
officers, fingerprint testing was not possible. Counsel said:

| met with [the Petitioner] on every court datein Division 5. Our judge at that time
allowed usto have lengthy discussions with our clientsin the back because he knew
it was difficult to get them up from jail. In addition to that, | did visit him in jall
before [the] trial date with attorney Josh Spickler. And that specific date was 9/25
of 2000. We spent approximately two hours in the jail[] holding tanks, with [the
Petitioner] discussing his trial and the potential outcome and the potential
possibilities of what may . . . arise at trial.

Counsel denied the Petitioner’ s assertion that Counsel had not met with the Petitioner. Counsel
stated that, to his recollection, DNA testing and fingerprinting tests would not have been possible.
He testified that he used in-house investigators with the Public Defender’ s Office to interview
potential State and defense witnesses. Counsel stated:

[E]ven though these were family members of [the Petitioner] and even though [the
in-houseinvestigators] | eft cardsand made numeroushomeattemptsand phonecalls,
we got no response from any family members. Asamatter of fact, until thisday in
court, that was the first time I’ ve seen any family members of [the Petitioner]. I've
never had any contact with them viaphone, |etter, or otherwise. And | wouldn’t even
have recognized them until they took the stand and stated their names.

Counsel said that he took detailed notes of hisinteractions with the Petitioner because he had been
through“anumber of post convictionsbefore,” and variousissues may arise afterward if adefendant
receives a substantial sentence.

On cross-examination, Counsel said that he had tried approximately ten to twelve casesin
Divison 5. Hetestified that, at the time of the Petitioner’s case, he had “ potentially hundreds’ of
other cases set for trial and that such workloadsweretypical. Counsel stated that, on dayswhen he
interviewed clients, he met on average with two to four clientsin aday. He said that hewas ableto
meet for extensive periodswith clientsif necessary. He stated that asking the Petitioner intheinitial
interview if hehad an alibi ispart of standard departmental practice. Counsel said that the Petitioner
did not provide any information asto the location of hisalibi witnesses. Counsel testified regarding
the at-trial notification of alibi witnesses:



No, | did not [try and locate the suggested withesses for trial]. [I] [d]id not have an
opportunity. Wewerein trial. We had already entered a not guilty plea. The jury
had been sworn. We were preparing opening statements within five minutes of that
information that | received from [the Petitioner]. . . .

[ Co-counsel Spickler] could havegoneout andfilled out asubpoena, but then
we couldn’t have gotten it served time in time absent him being able to go out and
locate those witnesses. And at the time, what | was more interested in . . . having
him be prepared for thistrial since we were going forward then. Whether we could
find witnesses would be an issue down the road, but considering the fact that [the
Petitioner] had never even mentioned this aibi until the day of triad some
approximately 10 months after | had been representing him, [1] didn’t fedl therewas
an adequate basis to try to go locate these withesses, not knowing what they would
potentially say. And aso considering the fact that every time we had made any
attemptsto contact any family memberswith our investigators, we had absolutely no
response.

Counsel testified that no one from his office spoke with the investigating police officers
because the officers have no obligation to respond and, therefore, ordinarily refuse. He said that he
was aware that the officers might testify that the Petitioner had left items at the crime scene.

The Petitioner called Beverly Keys Mitchell, the Petitioner’s sister. She testified that she
asked the Petitioner toretrieve atoilet and sink from their grandmother’ sresidence. She stated that,
although she could not remember the exact date, she recalled that Gloria Jackson and Katrina
Dickens® arrived with the Petitioner at her house with theitemsbetween 8:30 and 9:00 am. Mitchell
said that the three left between 10:00 and 11:00 p.m. She testified that the Petitioner did not leave
the house for an extended period of time that day and that Gloria Jackson | eft to purchase beer from
the store for the three.

Thepost-conviction court found that “ the advice given and the servicesrendered werewithin
the range of competency demanded by an attorney in a criminal case and that [Counsel’s]
representation of the defendant in histrial complied with the requirements set out by the Supreme
Court of Tennessee in the case of Baxter v. Rose, 523 S.\W.2d 930.” Accordingly, the post-
conviction court denied the Petitioner’ s petition for post-conviction relief.

1. Analysis

On appeal, the Petitioner contends that Counsel was ineffective for: (1) not attempting to
interview potential alibi witnesses; and (2) only meeting with the Defendant on his court dates and
for two hours at thejail. In order to obtain post-conviction relief, apetitioner must show that his or
her conviction or sentenceis void or voidable because of the abridgment of a constitutional right.

SMitchell identified “Katrina Dickens’ as her cousin and indicated that she also went by “Trina Keys.”
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Tenn. Code Ann. §40-30-203 (1997). The petitioner bearsthe burden of proving factual allegations
in the petition for post-conviction relief by clear and convincing evidence. Tenn. Code Ann. §
40-30-210(f). A post-conviction court’s factual findings are subject to a de novo review by this
Court; however, we must accord these factual findings a presumption of correctness, which is
overcome only when a preponderance of the evidence is contrary to the post-conviction court’s
factual findings. Fieldsv. State, 40 S .\W.3d 450, 456 (Tenn. 2001). A post-conviction court’s
conclusions of law are subject to a purely de novo review by this Court, with no presumption of
correctness. |d. at 457.

The right of a criminaly accused to representation is guaranteed by both the Sixth
Amendment to the United States Constitutionand Articlel, section 9, of the Tennessee Constitution.
Statev. White, 114 SW.3d 469, 475 (Tenn. 2003); Statev. Burns, 6 S.W.3d 453, 461 (Tenn. 1999);
Baxter v. Rose, 523 S.W.2d 930, 936 (Tenn. 1975). Thisright to representation includes the right
to “reasonably effective” assistance. Burns, 6 SW.3d at 461. The Tennessee Supreme Court has
held that the issue of ineffective assistance of counsel is a mixed question of law and fact and, as
such, is subject to ade novo review. 1d.

Inreviewing aclaim of ineffective assistance of counsel, this Court must determine whether
the advice given or servicesrendered by the attorney are within the range of competence demanded
of attorneys in criminal cases. Baxter, 523 S.W.2d at 936. To prevail on a claim of ineffective
assistance of counsel, a petitioner must show that “ counsel’ s representation fell below an objective
standard of reasonableness,” Strickland v. Washington, 466 U.S. 668, 688 (1984), and that this
performance prejudiced the defense, resulting in a failure to produce areliable result. Id. at 687;
Cooper v. State, 849 SW.2d 744, 747 (Tenn. 1993). To satisfy the requirement of prejudice, a
petitioner must show a reasonable probability that, but for counsel’s unreasonable error, the fact
finder would have had reasonabl e doubt regarding the petitioner’ sguilt. Strickland, 466 U.S. at 695.
Thisreasonabl e probability must be* sufficient to undermine confidenceintheoutcome.” Id. at 694;
see dso Harrisv. State, 875 S.W.2d 662, 665 (Tenn. 1994).

When eva uating anineffectiveassi stance of counsel claim, thereviewing court should judge
the attorney’ s performance within the context of the case asawhole, taking into account al relevant
circumstances. Strickland, 466 U.S. at 690; State v. Mitchell, 753 S.\W.2d 148, 149 (Tenn. Crim.
App.1988). The reviewing court must evaluate the questionable conduct from the attorney’s
perspective at thetime. Strickland, 466 U.S. at 690; Cooper, 849 SW.2d at 746; Hellard v. State,
629 S.\W.2d 4, 9 (Tenn. 1982). In doing so, the reviewing court must be highly deferential and
“should indulge a strong presumption that counsel’s conduct falls within the wide range of
reasonabl e professional assistance.” Burns, 6 S.\W.3d at 462. Counsel should not bedeemed to have
been ineffective merely because a different procedure or strategy might have produced a different
result. Williams v. State, 599 SW.2d 276, 279-80 (Tenn. Crim. App. 1980). The fact that a
particular strategy or tacticfailed or hurt thedefense does not, standing a one, establish unreasonable
representation. House v. State, 44 S.\W.3d 508, 515 (Tenn. 2001) (citation omitted); Thomas
Brandon Booker v. State, No. W2003-00961-CCA-R3-PC, 2004 WL 587644, at *4 (Tenn. Crim.
App., a Jackson, Mar. 24, 2004), no perm. app. filed. However, deferenceto mattersof strategy and
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tactical choices applies only if the choices are informed ones based upon adequate preparation.
House, 44 S.W.3d at 515.

Counsel testified that he met with the Petitioner multiple times prior to the trial, and the
Petitioner never indicated that he had any alibi witnesses. Counsel said that, from their preliminary
interview, he noted in his internal records the lack of an alibi. Counsel stated that the Petitioner
revealed the potential alibi witnesses after the jury had been sworn. Counsel said that he did not
pursuethealibi witnessesbecause past effortsto contact family members had been unsuccessful, and
he did not feel that he had a basis to issue subpoenas. Nonetheless, Counsel testified that he used
in-house investigators in this case to question potential witnesses when he had sufficient notice.
Furthermore, Counsel said that he was within five minutes of preparing opening statements when
helearned of the existence of the potential alibi witnesses. Moreover, Counsel testified that he met
with the Petitioner on every court date because the trial judge allowed public defenders to have
lengthy discussions with clients.

Indetermining that Counsel effectively represented the Petitioner at trial, itisapparent tothis
Court that the post-conviction court accredited the testimony of Counsel rather than the testimony
of the Petitioner. The Petitioner has not shown that the services rendered by Counsel fell below the
range of competence demanded of attorneysin criminal cases. See Baxter, 523 SW.2d at 936.
Therefore, we conclude, as did the post-conviction court, that the Petitioner has not proven by clear
and convincing evidence that he received ineffective assistance of counsel.

I11. Conclusion

In accordance with theforegoing authoritiesand reasoning, we AFFIRM the post-conviction
court’ s judgment denying post-conviction relief.

ROBERT W. WEDEMEY ER, JUDGE



