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OPINION

The defendant pled guilty to theft of property valued over ten thousand dollars but less than
sixty thousand dollars, aClass C felony, and evading arrest, a Class A misdemeanor. Thetria court
sentenced himin August 2002 asa Rangel, standard offender to concurrent sentences of threeyears
for the theft and eleven months, twenty-nine days for evading arrest, to be served on supervised
probation. The record reflects that on January 31, 2003, a probation violation warrant was filed
alleging that the defendant had violated the terms of his probation. On February 13, 2003, the
defendant agreed to be placed in the Bootstraps Program in exchange for continued probation.
However, on May 21, 2003, after the defendant had been terminated from Bootstraps for violating
hiscurfew, the probation violation warrant wasamended and an order wasissued for the defendant’ s
arrest.



At the revocation hearing, Pam Silano, the defendant’ s probation officer, testified that she
was assigned to the defendant when hewas sentenced in August 2002. She stated that the defendant
had a hard time maintaining employment, completing community service, and reporting to her on
time. She said he also failed to make payments for his probation fees and his court costs. With
regard to employment, she said that she was not able to verify his claim that he worked for alawn
care business from October 7, 2002, through October 18, 2002. She said the only documentation
of employment the defendant provided was from Holiday Inn, ajob from which he was fired for
falsifying his application and being tardy. She said the defendant did not et her know that he was
fired. She said that she instructed the defendant to attend the Community Alternatives to Prison
Program’s (CAPP) responsible thinking class but that when she checked on his attendance, she
learned that he had missed some classes. She said the defendant was eventually terminated from
CAPP. Shesaid the defendant also failed to perform hisrequired community servicein November
2002, December 2002, and January 2003. With regard to court costs the defendant was required to
pay, Ms. Silano stated that the defendant made only one payment of seventy-fivedollarseven though
he owed four thousand dollars.

Ms. Silano testified that although the defendant told her he was living with his grandfather,
he later admitted to her that he was living with his girlfriend. She said that without permission, he
later movedinwithasecond girlfriend. Shesaidthat after committing the aforementioned violations
of hisprobation, thedefendant, on February 13, 2003, agreed to reside at Bootstrapsin order to avoid
having his probation revoked. The defendant was given a 6:00 p.m. curfew at the Bootstraps
Program. Shesaid the defendant missed curfew severa timesat Bootstraps and wasdismissed. The
defendant reported his dismissal to Ms. Silano but later failed to make a scheduled tel ephone call
to her and to appear for his next court date.

On cross-examination, Ms. Silano acknowledged that the defendant worked at Greyhound
for about a week but was fired for failing to disclose that he was a convicted felon. She said the
defendant had missed probation fee payments on two occasions. She acknowledged that the
defendant had submitted applicationsfor various jobs, that he tested negative for drugs, and that he
had not been charged with any additional crimes while on probation.

The defendant testified that he worked at Greyhound between eighty-five and ninety-four
days but was fired when a background check revealed that he was a convicted felon. He said that
after helost hisjob at Greyhound, he worked with afriend of hisfather as a painter in order to pay
support for his one-year-old child, his restitution fees, and his court costs. He said he paid dl his
feesat Bootstraps. He acknowledged missing hiscurfew at Bootstraps but said that it only happened
afew times and that he was only about fifteen minutes late. He said he lived at his grandfather’s
house after being dismissed from Bootstraps. Hesaid Ms. Silano was holding him back from getting
agood job. At the conclusion of the hearing, the trial court determined that the defendant should
serve his sentences in confinement.

The defendant contends that the trial court abused its discretion by revoking his probation
and ordering that he serve his sentencesin confinement. He arguesthat thetrial court should have
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considered more stringent forms of probation rather than incarceration. He further asserts that
although thetrial court isnot required to consider the 1989 Sentencing Act for probation violations,
the court should have taken into account the Act’s guidelines in the defendant’ s case. The state
clamsthat thetria court did not abuse its discretion. We agree with the state.

A tria court may revoke probation upon finding by apreponderance of the evidence that the
defendant has violated a condition of probation. T.C.A. 88 40-35-310, -311(¢e). If the trial court
revokes probation, it can “(1) order incarceration; (2) cause execution of the judgment as it was
originally entered; or (3) extend the remaining probationary period for a period not to exceed two
years.” Statev. Hunter, 1 SW.3d 643, 648 (Tenn. 1999). Thedecisionto revoke probationiswithin
the sound discretion of thetrial court, and its judgment will be reversed only upon a showing of an
abuse of discretion, reflected in the record by an absence of substantial evidenceto support thetrial
court’sfindings. State v. Gregory, 946 S.W.2d 829, 832 (Tenn. Crim. App. 1997).

In this case, the defendant admitted violating his curfew at Bootstraps, which led to his
termination in the program and the revocation of hisprobation. Inaddition, Ms. Silano testified that
the defendant missed CA PP meetings, a court appearance, community service, and meetings with
her. The record reflects that the defendant repeatedly failed to comply with the reasonable
requirementsof hisprobation. Weconcludethat thetrial court had amaterial basisfor requiring him
to serve his sentences in confinement.

Based upon theforegoing and therecord asawhol e, we affirm thejudgment of thetrial court.

JOSEPH M. TIPTON, JUDGE



