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OPINION

Factual Background

In July of 1992, the victim, C.D.," moved with his mother and sister to 2213 Bransford
Avenuein the Vine Hill section of Nashville. C.D. was born October 29, 1983. Three years later,
when C.D. wastwelve yearsold, R.F. and his mother moved to ahouse just up the street from C.D.
at 2140 Bransford Avenue. R.F. was amost exactly two years older than C.D. He was born
November 15, 1981. Thetwo boysmet each other at the nearby fleamarket and becamefast friends.
They spent their days playing, riding bikes, and walking to One Hundred Oaks Mall together.

While R.F. and his mother were living on Bransford Avenue, the appellant moved in with
themfor ashort time. Itisnot clear exactly when, or how long, the appellant lived there, but he was
nearly 40 years old at the time. C.D. remembers meeting the appellant one day at R.F.’s house
“before [hig] . . sister’sbaby wasborn . . . because . . . my sister was pregnant with my niece at the
time.” C.D.’sniecewas born July 2, 1996, severa months prior to C.D.’ s thirteenth birthday.

The appellant was “nice” to both R.F. and C.D. and would “do stuff for them.” At thetime
he met the boys, C.D. remembered that the appellant was working at a Mapco Convenience Store
on Murfreesboro Road. He took the boys to the store one time and gave each of them a Dde
Earnhardt, Jr. hat. When C.D. met the appellant, he had ared truck “shaped like abox in the back”
that “had a bed back there and awindow.” R.F. remembers the appellant having a cream colored
car prior to the red truck. A search of vehicle registration information indicated that the appellant
owned a cream colored car in 1995, but did not reveal any information regarding ared truck.

Oneday whileat R.F.’shouse, the appellant “ sucked” C.D.’spenisin R.F.’sbedroom. C.D.
remembersthis happening prior to the birth of hisniece. C.D. remembered four instances of sexual
activity occurring at R.F.’s house. The second time, the appellant took a shower after coming in
from work and then performed oral sex on C.D. R.F. was present in theroom. Thethird time, the
appellant performed ana sex on C.D. while R.F. was present. The fourth time, while C.D. was
staying the night with R.F., the appellant performed anal sex on C.D. while he was sleeping on the
couch.

Sometime thereafter, the appellant moved out of R.F.’s house into a garage on Grandview
Avenue. Once he moved, the appellant often took the boysin his red truck to fish, swim, or ride
bikesat nearby Anderson Recreation Areaat Percy Priest Lakeor Mill Creek, located off Thompson
Lane. One time at Mill Creek, the appellant performed oral sex on C.D. while R.F. acted as a
lookout. On a second occasion, the appellant performed oral sex on C.D. in the bushes. The
appellant’s truck got stuck on the side of the road on one occasion at Mill Creek and while
attempting to free the truck, the appellant scraped the road with the trailer hitch on his truck. At

1It is the policy of this Court to refer to victims of child sexual abuse by their initials.
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Anderson Recreation Area near Percy Priest Lake, C.D. remembered receiving oral sex from the
appellant and performing oral sex on the appellant “about four” times. On two of these occasions,
R.F. was present. C.D. described oneincident in which he threw the appellant’ s keys into the |ake
after adisagreement. They were ableto leave only after the appellant hot wired histruck. Another
timeat Percy Priest Lake, C.D. and the appellant got into an argument. C.D. told the appellant that
he was “gonnawalk home. . . he [the appellant] wanted to do - - uh- have sex and | told him no.”
C.D. tried to call his mother and eventually ended up riding his bike home. Several times, C.D.
claimed that herode hisbike over to the appellant’ sgarage on Grandview. Oncethere, C.D. claimed
that he and the appellant engaged in oral and anal sex.

Severa years later, after the birth of hisniece, C.D. was placed in Hermitage Hall, a sexual
treatment facility for juveniles. Heran away from Hermitage Hall two timesin 2000. Thefirsttime
heranaway, C.D. found theappellant. Whileontherun, the appellant and C.D. engaged in both oral
and anal sex. C.D. waseventually caught and returned to Hermitage Hall, where he began to seea
therapist. During oneof the sessionswith histherapist, C.D. told about the sexual activitiesthat had
occurred between him and the appellant over a period of more than four years.

Detective David Zoccola of the Nashville Metro Police Department was assigned to
investigate C.D.’s claims. On October 27, 2000, Detective Zoccola interviewed the appellant in a
car outside of One Hundred Oaks Mall, where the appellant worked as a maintenance man. The
appellant was informed that the interview was voluntary and that it would be taped. He agreed to
speak voluntarily with Detective Zoccola. The appellant initially denied that he had any sexual
contact with C.D. Later in the interview, however, the appellant admitted that he did “recall
sometimes when there was sexual activity between myself and. .. [C.D.].”

Detective Zoccolathen interviewed both C.D. and R.F. After hearing both of their stories,
Detective Zoccolaconducted asecond interview of the appellant at the police station. The appellant
waived his Miranda rights and acceded to the interview. The second interview was also taped.
During the second interview, the appel lant admitted that the allegations madeby C.D. and R.F. were
truthful. Hewas ableto confirm various detail s regarding the rel ationship between himself and the
boys. The appellant recalled some “twenty times’ that he had sex with C.D. at multiple locations
including R.F.’s house on Bransford Avenue, Percy Priest Lake, Mill Creek, and the garage on
Grandview Avenue. Theappellant acknowledged that he did not know how old the boyswerewhen
the sexual activity started, but admitted that they could have been as young as ten or twelve years
old. He described their relationship as “a fifty/fifty deal” that arose when he “was looking for
company and stuff.” He stated that “the sex part to me just happened.”

Theappellant wasindicted by the Davidson County Grand Jury on el ghteen counts, including
four counts of aggravated rape, ten counts of rape of achild, two countsof aggravated sexual battery,
and two countsof statutory rape. Prior totrial, the State dismissed thefour countsof aggravated rape
and two counts of aggravated sexual battery.



Attrial, C.D. and R.F. testified in exhaustive detail regarding theincidentsin question. C.D.
thought that the abuse began prior to the birth of his niece on July 2, 1996, but could not state the
specific year in which the abuse occurred. R.F. also thought that the abuse took place prior to the
birth of C.D.’sniece. C.D.’smother also remembered the appellant taking the boysto various places
prior to the birth of her granddaughter.

After hearing the proof, thejury convicted the appellant of eight counts of rape of achild and
two counts of statutory rape. Thejury returned anot guilty verdict on two counts of rape of achild,
both of which involved incidents that allegedly occurred at the appellant’s garage residence on
Grandview Avenue.

Prior to sentencing, the State filed a statement of enhancement factors and a motion for
consecutive sentencing. At the sentencing hearing, the trial court imposed a twenty-five-year
sentence on each of the eight child rape convictions and atwo-year sentence on each of the statutory
rape convictions. The trial court further ordered that two of the child rape convictions be served
consecutively. All other sentenceswere ordered to be served concurrently for an effective sentence
of fifty years.

After the denial of amotion for new trial, the appellant filed a timely notice of appea. On
appeal, he challenges the sufficiency of the evidence in regard to the child rape convictions and his
sentence.

Sufficiency of the Evidence

When adefendant challengesthe sufficiency of the evidence, this Court isobliged to review
that claim according to certain well-settled principles. A verdict of guilty, rendered by ajury and
“approved by the trial judge, accredits the testimony of the’ State’'s withesses and resolves all
conflictsin the testimony in favor of the State. Statev. Cazes, 875 S.\W.2d 253, 259 (Tenn. 1994);
State v. Harris, 839 SW.2d 54, 75 (Tenn. 1992). Thus, although the accused is originally cloaked
with a presumption of innocence, the jury verdict of guilty removes this presumption “and replaces
it with one of guilt.” Statev. Tuggle, 639 SW.2d 913, 914 (Tenn. 1982). Hence, on appeal, the
burden of proof restswith the defendant to demonstrate theinsufficiency of the convicting evidence.
Id. Therelevant question thereviewing court must answer iswhether any rationa trier of fact could
have found the accused guilty of every element of the offense beyond areasonable doubt. See Tenn.
R. App. P. 13(e); Harris, 839 S.W.2d at 75. In making thisdecision, we areto accord the State “the
strongest legitimate view of theevidenceaswell asall reasonable and | egitimate inferencesthat may
be drawn therefrom.” See Tuggle, 639 SW.2d at 914. As such, this Court is precluded from re-
weighing or reconsi dering the evidence when eval uating the convicting proof. Statev. Morgan, 929
S.W.2d 380, 383 (Tenn. Crim. App. 1996); State v. Matthews, 805 S.W.2d 776, 779 (Tenn. Crim.
App. 1990). Moreover, we may not substitute our own “inferences for those drawn by the trier of
fact from circumstantial evidence.” Matthews, 805 S.W.2d at 779.




Inthecaseherein, the appel lant was charged with ten counts of rape of achild and two counts
of statutory rape. Thejury convicted the appellant of eight counts of rape of achild and two counts
of statutory rape. On appeal, the appellant only challenges his convictions for rape of a child.
Specifically, he arguesthat the “crucial issuein this caseis not whether the State was able to prove
beyond a reasonable doubt that defendant and . . . C.D. engaged in sexual penetration,” but rather
that the evidence wasinsufficient to provethat the victim was under thirteen years of age at thetime
of the offenses. The State counters that “sufficient evidence exists to show that al eight counts
related to events which occurred before October 29, 1996.”

Rape of a child is “the unlawful sexual penetration of a victim by the defendant or the
defendant by avictim, if such victimislessthan thirteen (13) yearsof age.” Tenn. Code Ann. 8 39-
13-522(a). Sexual penetration is defined as “sexua intercourse, cunnilingus, fellatio, anal
intercourse, or any other intrusion, however slight, of any part of aperson’sbody . . . but emission
of semen isnot required.” Tenn. Code Ann. 8§ 39-13-501(7).

The appellant does not deny that unlawful sexual penetration occurred; the only issue the
appellant presentsin regard to the sufficiency of the evidenceiswhether the evidence was sufficient
to show that C.D. waslessthan thirteen (13) years of age when the sexual penetration occurred. The
indictment charged the appellant with ten counts of rape of a child occurring between January 1,
1995 and October 29, 1996. While none of the witnesses were able to pinpoint a specific date on
which any of the offenses occurred, the witnesses were able to testify about when the offenses
occurred in relation to several meaningful eventsin their lives.

The first four counts related to abuse that occurred at R.F.’s home on Bransford Avenue.
C.D. tedtified that he met the appellant * before my sister’ sbaby wasborn . . . because my sister was
pregnant with my niece at the time” and that when he met the appellant, he was working at the
Mapco Convenience Store on Murfreesboro Road and living with R.F. and his mother on Bransford
Avenue. Thevictim’sniecewasbornon July 2, 1996, and testimony regarding the appel lant’ swork
history revealed that he worked at the Mapco during the summer of 1996. Likewise, the testimony
of R.F. indicated that the appellant wasworking at the M apco on M urfreesboro Road when the abuse
began and that the abuse began in 1996, the same year they moved to Bransford Avenue. The
testimony of the victim’s mother indicates that she remembers the appellant taking C.D. and R.F.
various places before her granddaughter was born.  While some of the testimony of C.D. was
inconsistent in that he could not say with certainty on cross-examination “what year, what the date
was, that any of these events occurred,” he was able to say with certainty that the offenses that took
place at R.F.’s home occurred prior to the birth of hisniece. R.F.’stestimony also contained some
inconsistenciesin that he testified that the abuse began in 1996, when he and his mother moved to
the house on Bransford Avenue, but the evidence showed that the lease for the Bransford Avenue
residence was signed by his mother on July 1, 1995. Thetestimony of R.F. and his mother did not
clearly establish when the appellant moved in or lived with them.

Countsfive and six related to the offenses that occurred at Anderson Recreational Area at
Percy Priest Lake. Thevictimtestified that he thought these events happened in adifferent summer

-5



from the eventsthat occurred at Mill Creek. Specifically, hetestified that the events at Percy Priest
Lake occurred the first summer that he knew the appellant. Both C.D. and R.F. testified that the
abuse at Percy Priest Lake occurred prior to the birth of C.D.’sniece. C.D.’s mother remembered
one day prior to the birth of her granddaughter that C.D. had tried to reach her by phone. C.D.
testified that hetried to call hismother one day from Percy Priest Lake after he and the appellant got
into an argument.

The final two counts, seven and eight, related to the abuse at Mill Creek. The victim
identified two separateincidentsthat occurred at Mill Creek and testified that these events occurred
in the summer following the abuse that took place at R.F.’s home. He was sure that the events at
Mill Creek did not occur during the spring, fall, or winter. When asked if the events at Mill Creek
occurred “the same summer that your niecewasborn,” C.D. responded affirmatively. C.D. testified
on cross-examination, however, that the Mill Creek episodes occurred after the birth of his niece.
Thus, it appearsthat C.D.’ stestimony was somewhat inconsistent with regard to the actual dates of
theabuseat Mill Creek. Nevertheless, Richard Foster repeatedly testified that all incidents of sexual
abuse occurred before the birth of his niece, who was born in July 1996.

It isnot the duty of this Court to question the credibility of witnesses on appeal, that function
beingwithintheduty of thetrier of fact. Seegenerally, Statev. Adkins, 786 S.W.2d 642, 646 (Tenn.
1990); Statev. Burlison, 868 S.W.2d 713, 718-19 (Tenn. Crim. App. 1993). Thequestion of witness
credibility inthecase herein was decided by thejury upon rendering averdict of guilt on eight counts
of rapeof achild. Thejury found the appellant not guilty on the charges of rape of achild stemming
from abusethat allegedly took place at the appellant’ s Grandview garageresidence. Hence, thejury
must have felt that the proof was not adequate to substantiate those charges. After reviewing the
evidence, including the testimony of Richard Fowler, we conclude that while certainly not without
inconsistencies, there was sufficient proof for a rational trier of fact to conclude that the sexual
penetration at issue occurred prior to C.D.’ s thirteenth birthday, on October 29, 1996.

Sentencing

In the case herein, the appellant challenges the trial court’s application of enhancement
factors and the refusal of the trial court to apply mitigating factors as well as the imposition of
consecutive sentencing. The State arguesthat the trial court properly sentenced the appellant to an
effective sentence of fifty years.

“When reviewing sentencing issues. . . , the appellate court shall conduct ade novo review
on the record of such issues. Such review shall be conducted with a presumption that the
determinations made by the court from which the appeal istaken are correct.” Tenn. Code Ann. §
40-35-401(d). “However, the presumption of correctnesswhich accompaniesthetrial court’ saction
is conditioned upon the affirmative showing in the record that the trial court considered the
sentencing principles and all relevant facts and circumstances.” State v. Ashby, 823 S.\W.2d 166,
169 (Tenn. 1991). In conducting our review, we must consider the defendant’s potential for
rehabilitation, the trial and sentencing hearing evidence, the pre-sentence report, the sentencing
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principles, sentencing alternative arguments, the nature and character of the offense, the enhancing
and mitigating factors, and the defendant’ s statements. Tenn. Code Ann. 88 40-35-103(5), -210(b);
Ashby, 823 SW.2d at 169. We are to aso recognize that the defendant bears “the burden of
demonstrating that the sentence is improper.” Ashby, 823 SW.2d at 169.

In balancing these concerns, atrial court should start at the presumptive sentence, enhance
the sentence within the range for existing enhancement factors, and then reduce the sentence within
the range for existing mitigating factors. Tenn. Code Ann. § 40-35-210(e). No particular weight
for each factor isprescribed by the statute. See Statev. Santiago, 914 SW.2d 116, 125 (Tenn. Crim.
App. 1995). Theweight given to each factor is |€eft to the discretion of the tria court aslong as it
comports with the sentencing principles and purposes of our code and as long as its findings are
supported by the record. 1d.

Turning more specifically to the facts of this case, the appellant was found guilty of eight
counts of rape of achild and two counts of statutory rape. Rape of achildisaClass A felony, and
theappellant isaRange | Standard Offender, so the range of punishment is*not lessthan fifteen (15)
nor morethantwenty-five(25) years.” Tenn. Code Ann. 8§40-35-112(a)(1). Statutory rapeisaClass
E felony, so the range of punishment is * not less than one (1) nor more than two (2) years.” Tenn.
Code Ann. 8 40-35-112(a)(5). Furthermore, the presumptive sentence for the rape of a child
convictions would be the midpoint of the range if there are no enhancing and mitigating factors
present, and the presumptive sentence on the statutory rape convictions would be the minimum
sentencein therangeif there are no enhancement or mitigating factors. Tenn. Code Ann. § 40-35-
210(c).

A. Enhancement and Mitigating Factors

Inthe case herein, the Statefiled anotice of enhancement factorsto be considered by thetrial
court. The State argued that the following enhancement factors should apply: (1) the offense
involved morethan one (1) victim, Tenn. Code Ann. § 40-35-114(4);2 (2) avictim of the offensewas
particularly vulnerable because of age or physical or menta disability, Tenn. Code Ann. § 40-35-
114(5); (3) the offense involved a victim and was committed to gratify the defendant’s desire for
pleasure or excitement, Tenn. Code Ann. 8§ 40-35-114(8); and (4) the defendant abused a position
of public or private trust, or used a specia skill in a manner that significantly facilitated the
commission or fulfillment of the offense, Tenn. Code Ann. § 40-35-114(16).

In imposing the appellant’ s sentence, the trial court found the existence of several statutory
enhancement factors, including: (1) the defendant had a previous history of criminal convictions or
criminal behavior in addition to those necessary to establish the appropriate range, Tenn. Code Ann.

2A 2002 amendment to Tennessee Code Annotated section 40-35-114 added a new subsection one (1) and
renumbered the existing enhancement factors two (2) through twenty-three (23). Both the appellant’s brief and the
State’ s brief utilize the numbersthat correspond to the enhancement factors at the time of the commission of the offense,
which was prior to the amendment of the statute. For clarity however, we will refer to the enhancement factors as they
existed at the time of the appellant’strial and as reflected in the 2002 amendment.
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40-35-114(2); (2) the offense involved more than one victim, Tenn. Code Ann. § 40-35-114(4); (3)
the victim was particularly vulnerable because of age or physical or mental disability, Tenn. Code
Ann. 8 40-35-114(5); and (4) the defendant abused a position of private trust, Tenn. Code Ann. 8
40-35-114(16). The appellant does not challenge the trial court’s application of the first two
enhancement factors. However, the appellant argues that the trial court erred by finding that the
victim was particularly vulnerable and that the appellant abused a position of private trust.

A victimis“particularly vulnerable” when thereis a showing that the victim was somehow,
“incapable of resisting, summoning help or testifying against the perpetrator.” Statev. Adams, 864
SW.2d 31, 35 (Tenn. 1993). Further, the determination of whether a victim was particularly
vulnerable for purposes of sentencing isafactual issue to be determined by thetria court on acase
by casebasis. Statev. Lewis, 44 SW.3d 501, 505 (Tenn. 2001). The evidenceat trial showed that
C.D. was less than thirteen years of age at the time of the abuse. In addition, the evidence showed
that C.D. wasin specia education classesand had been assessed asborderlinementally retarded with
an intelligence quotient of 75. Thetrial court also commented that even at the time of trial, when
C.D. was severa years older, C.D. was “extremely slow, in terms of his capacity to understand
guestions and process that and give responses.” Furthermore, the victim indicated that he stayed
silent about the abuse because the appellant told him that he would hurt him if hetold anyone. We
conclude that the evidence supports the trial court’s application of enhancement factor five (5).

Theappellant a so challengesthetrial court’ sapplication of enhancement factor sixteen (16),
that the appellant abused aposition of privatetrust. Tenn. Code Ann. § 40-35-114(16). In order to
determine the application of the private trust factor, the court must look to “the nature of the
relationship,” and whether that relationship “promoted confidence, reliability, or faith.” State v.
Kissinger, 922 SW.2d 482,488 (Tenn. 1996).

A relationship which promotes confidence, reliability, or faith, usually includes a
degreeof vulnerability. Itistheexploitation of thisvulnerability to achieve criminal
purposes which is deemed more blameworthy and thus justifies application of the
enhancement factor. Accordingly, factor (15) [now factor sixteen (16)] is construed
to apply only where there is evidence that the nature of the relationship between the
perpetrator and the adult victim caused the victim to be particularly vulnerable. If
such a relationship or “private trust” is shown, the State must then prove that the
perpetrator abused that relationship in committing the crime. As with all
determinations regarding the application of an enhancement factor, the utilization of
thisanalysis“isatask that must be undertaken on a case-by-case basis.” Poole, 945
S.W.2d at 96.

State v. Gutierrez, 5 S.W.3d 641, 646 (Tenn.1999).

In the case herein, thetria court determined that the enhancement factor applied “based on
the testimony of the victim . . . and the testimony from his mother about using this young boy - at
thetime - ashedid.” The appellant described his relationship with C.D. and R.F. as “afather/son
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kind of love” that “just lead [sic] to other things.” When asked by Detective Zoccolain the second
interview, the appel lant admitted that he had “ taken advantage” of C.D. The appellant eventold the
Detectivethat R.F. called him “Dad” at times. Further, the appellant knew that C.D. was mentally
challenged. We concludethat the evidence supportsthetrial court’ sapplication of thisenhancement
factor.

The appellant also complainsthat the trial court erred by failing to consider two mitigating
factors: (1) that thedefendant’ scriminal conduct neither caused nor threatened seriousbodily injury,
Tenn. Code Ann. § 40-35-113(1); and (2) that the defendant assisted the authorities in locating or
recovering any property or person involved in the crime, Tenn. Code Ann. § 40-35-113(10).
Specificaly, the appellant claims that there “was no proof in the record that any of the offenses
caused bodily injury to the victim, and there was further no proof that the defendant threatened to
cause serious bodily injury.” Further, the appellant argues that he “ made two voluntary statements
to Detective Zoccola’ and gave the authoritiesinformation on whereto find R.F. which assisted the
police in their investigation.

The record contradicts the appellant’s assertions. The victim testified that he did not tell
anyone about the abuse because he was afraid the appellant would “hurt” him. The trial court
properly refused to apply this mitigating factor. Further, the record supportsthetrial court’ srefusal
to apply mitigating factor ten (10). The appellant did not take responsibility for hisactionsor try to
mitigate the damage he had doneto C.D. and R.F. Theinstances of abuse spanned several years yet
the appellant did nothing to curtail hisbehavior. He seemed incredulous when first interviewed by
Detective Zoccola, even commenting that he “didn’t expect that this was going to get reported.”
After being confronted with the boys' accusations, the appellant denied his involvement “three or
four times’ before finally admitting to sexually abusing C.D. and R.F. Even then, he took no
responsibility for his conduct. He blamed hisdivorce, acohol, and even the victim for his crimes.
Even at the sentencing hearing the appellant still did not think he had “anything to do with” the
emotiona damagethat wasdoneto C.D. Theappellant clearly did not show remorsefor hisactions
and only aided intheinvestigation by providing the policewith alocation wherethey might find R.F.
The record supports the trial court’s refusal to apply mitigating factor ten (10). See State v.
Williamson, 919 SW.2d 69 (Tenn. Crim. App. 1995) (upholding trial court’s failure to apply
mitigating factor where proof showed that defendant had no remorse for actions).

B. Consecutive Sentencing

Finally, the appellant challenges the fact that the trial court ordered that two of his ten
sentences run consecutive to one another. The State argues that the imposition of consecutive
sentencing was appropriate in this case.

A tria court may impose consecutive sentencing upon a determination that one or more of

thecriteriaset forthin Tennessee Code Annotated section 40-35-115(b) exists. Thissection permits
thetria court to impose consecutive sentences if the court finds,
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(1) The defendant is a professional criminal who has knowingly devoted such
defendant's life to criminal acts as a major source of livelihood;

(2) The defendant is an offender whose record of criminal activity is extensive;

(3) The defendant is a dangerous mentally abnormal person so declared by a
competent psychiatrist . . . ;

(4) Thedefendant isadangerousoffender whose behavior indicateslittle or noregard
for human life, and no hesitation about committing a crime in which the risk to
human lifeis high;

(5) Thedefendant isconvicted of two (2) or more statutory offensesinvolving sexual
abuse of a minor with consideration of the aggravating circumstances arising from
the relationship between the defendant and victim or victims, the time span of
defendant’ s undetected sexual activity, the nature and scope of the sexual acts and
the extent of the residual, physical and mental damage to the victim or victims;

(6) The defendant is sentenced for an offense committed while on probation; or

(7) The defendant is sentenced for criminal contempt.

Id. Furthermore, consecutive sentencing is subject to the genera sentencing principles providing

that the length of asentence should be*justly deserved in relation to the seriousness of the offense”

and “no greater than that deserved for the offense committed.” Tenn. Code Ann. 88 40-35-102(1),
-103(2); see State v. Imfeld, 70 S.\W.3d 698, 708 (Tenn. 2002).

The tria court’s findings in support of consecutive sentencing appear in the record as
follows:

In terms of being concurrent or consecutive, and Mr. Sturgill, | believe, does
qualify that, under those factors, he does have a record that was, in the Court’s
opinion, extensive, whichincludesnow atheft conviction and convictionsgoing back
to nineteen-seventy-six, ‘ seventy-seven, ‘ eighty-eight, ‘ ninety-five, and now these.
And a'so these do involve offenses with sexual abuse perpetrated on minor victims.
In looking at that factor, the courts requires this Court - - and the statute does - - to
consider the time span over which these acts occurred and the nature and the scope
of the acts.

To that regard, obvioudly, there are multiple times, more so than just eight
countsof thisIndict - - or twelve counts of this Indictment; there were multiple other
eventsthat . . . [thevictim] testified to occurring over asevera-month period of time
in nineteen-ninety-five or more likely ‘ ninety-six.

And what’s more troubling is the time frame, if that wasn't enough, is the

nature and scope, which consisted of anal and oral sex perpetrated on. . . [thevictim]
and Mr. Sturgill seeking and allowing . . . [the victim] to do various things to him.
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S0, based on all that, the Court’s gonna run con - - Counts One and Three,
which isthe oral sex and the anal sex, consecutive with each other, the other counts
concurrent, for an effective fifty-year sentence at a hundred percent.

From the record, it isimplicit that the trial court founded the consecutive sentences on the
criterialisted at Tennessee Code Annotated section 40-35-115(b)(5). The appellant was convicted
of eight statutory offensesinvolving rape of achild and two offenses of statutory rape. The crimes
arosefrom arel ationship that the appellant characterized asthat of “father/son.” Theabuse suffered
by the victim lasted for severa years and the victim was not only subjected to, but was required to
perform, various sexual actsby theappellant. Thevictim ultimately spent timein asexual treatment
facility for juveniles. The tria court’'s concerns prompting the discretionary imposition of
consecutive sentencing appear well founded, and we are of the opinion that the record supports the
trial court’s sentencing decision. See, e.g., State v. Lane, 3 SW.3d 456, 459-60 (Tenn. 1999)
(consecutive sentencing upheld for adefendant who committed multiple offensesinvolving sexual
abuse of aminor victim); Statev. Anderson, 880 S.W.2d 720 (Tenn. Crim. App. 1994) (determining
that consecutive sentenceswere appropriatefor defendant convicted of six countsof aggravated rape
of an eight-year-old victim where evidence existed of sexual abuse extending over a significant
period of time and the victim would suffer residual effects of the abuse). The appellant has not
persuaded us, asishisburden, that these sentencesareinappropriate. See Ashby, 823 S.W.2d at 169.
We concludethat thetrial court properly ordered the appellant to serve two of his sentencesfor rape
of achild consecutively.

Conclusion

For the foregoing reasons, we affirm the judgments of the trial court.

JERRY L. SMITH, JUDGE
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