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This matter is before the Court upon the State’ s motion to affirm the judgment of the trial court by
memorandum opinion pursuant to Rule 20, Rules of the Court of Criminal Appeals. The appellant
has appealed the trial court’ sorder summarily dismissing the appellant’ s petition for writ of habeas
corpus. Upon areview of therecord in this case we are persuaded that thetrial court was correctin
summarily dismissing the habeas corpus petition and that this case meetsthe criteriafor affirmance
pursuant to Rule 20, Rules of the Court of Criminal Appeals. Accordingly, the State's motion is
granted and the judgment of the trial court is affirmed.
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MEMORANDUM OPINION

The appellant pled guilty to theft of property over $500.00 and one count of aggravated
burglary and was sentenced to atotal of five yearsin the Community Correctionsprogram. Thetria
court’ sjudgment was entered on October 1, 2001. On February 2, 2002, the appel lant was sentenced
to a consecutive three years for vehicular assault for a total of eight years to be served in the
Tennessee Department of Correction. The appellant filed the petition for awrit of habeas corpuson
November 7, 2003. Inthe petition, the appellant alleged that she had received ineffective assistance
of counsel and that her guilty plea was invalid due to various procedural defects. The trial court
dismissed the appellant’ s petition by order on November 17, 2003, because there were no grounds



present upon which to grant the appellant’s petition. The appellant filed a notice of appeal on
December 9, 2003.

Analysis

A writ of habeas corpusis available only when it appears on the face of the judgment or the
record that the convicting court was without jurisdiction to convict or sentence the defendant or that
the defendant is still imprisoned despite the expiration of hissentence. Archer v. State, 851 S.W.2d
157, 164 (Tenn. 1993); Pottsv. State, 833 SW.2d 60, 62 (Tenn. 1992). However, if after areview
of the habeas petitioner’s filings that the trial court determines that the petitioner would not be
entitled torelief then the petition may be summarily dismissed. Tenn. Code Ann. § 29-21-109; State
ex rel. Byrd v. Bomar, 214 Tenn. 476, 381 S\W.2d 280 (1964).

A habeas petitioner can only attack a judgment that is void on its face and not one that is
merely voidable. Statev. Ritchie, 20 S\W.3d 624, 630 (Tenn. 2000). “A void judgment isonein
whichthejudgment isfacially invalid becausethe court lacked jurisdiction or authority to render the
judgment or because the defendant’ s sentence has expired.” Taylor v. State, 995 S.\W.2d 78, 83
(Tenn. 1999). “A voidable conviction or sentence is one which is facialy valid and requires the
introduction of proof beyond the face of the record or judgment to establishitsinvalidity.” Id. The
appellant’ s grounds for her writ of habeas corpus are ineffective assistance of counsel and various
procedura defectsfrom her guilty plea. These groundsare usually presented in a petition for post-
convictionrelief. To be successful on these grounds, the appel lant must present proof to show that
her guilty pleawasinvalid. Therefore, the judgment is a voidable judgment, not a void judgment
as required to be successful on a petition for writ of habeas corpus.

At the mogt, the appellant’s allegations would form the basis for a petition for post-
convictionrelief. However, if wewereto treat the appellant’ swrit of habeas corpus asapetition for
post-convictionrelief, the appellant would still be unsuccessful asher petition did not fall withinthe
oneyear statute of limitationsfor filing apetition for post-conviction relief. Tenn. Code Ann. 8§ 40-
30-102.

Conclusion

For the foregoing reasons the State’s motion to affirm, pursuant to Rule 20, Rules of the
Court of Criminal Appealsis GRANTED. The judgment of thetrial court is AFFIRMED.

JERRY L. SMITH, JUDGE



