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OPINION

FACTS

Following his arrest in October of 1996, the then fifteen-year-old Defendant admitted on
three separate occasions that he shot and killed the two victims, John Harder and Marsena Ratliff.
Just days prior, the Defendant stole acar from alocal college and burglarized aresidence, stealing
severa guns. The Defendant drove up Unaka Mountain in east Tennessee intending to cross into
North Carolinawhen he noticed acar parked at a scenic overlook and decided to acquire additional



funds through robbery. The Defendant parked nearby and approached his two victims with a .22
caliber rifle in hand. In upholding the conviction on direct appeal, this Court summarized the
ensuing crimes as follows:

[W]ithout any warning, [the Defendant] shot Harder once in the head. The
Defendant confessed that he shot Harder twice more because “hedidn’t look like he
was dead . . . | didn’'t want him to suffer.” At that point, the Defendant shot Ms.
Ratliff, who had attempted to flee.

Jones, 1999 WL 93144 at *1.  After killing the victims, the Defendant took one dollar from Mr.
Harder’s pocket and ten dollars from Ms. Ratliff’s purse.

The Defendant denied sexually accosting Ms. Ratliff, but police found her body partially
undressed. In his haste to get down the mountain, the Defendant wrecked his stolen car and
continued hisflight on foot. Two hunters came upon the wreck and witnessed the Defendant hiding
weapons and other itemsin awooded area. Later that same evening, the Defendant was found in a
nearby trailer and apprehended by North Carolinaauthorities. When the Defendant wasdiscovered,
he had in his possession the eleven dollars in stolen money, the murder weapon, and Mr. Harder’s
driver’slicence.

Following ahearing in Juvenile Court, the Defendant wastransferred to the Criminal Court
of Unicoi County to be tried as an adult. The Defendant was charged with two counts of felony
murder. At hispleahearingin August of 1997, the Defendant renounced hisearlier confessionsand
denied killing thevictims. The Defendant claimed someone el se stole the car and he just happened
tofind it on the mountain along with thetwo victims. In hisrevised story, he said he merely picked
up the rifle, took the money and driver’s license from the dead victims, got in the car and drove
away. Professing innocence, the Defendant neverthel ess entered two “ best interest” guilty pless,
or Alford pleas, as part of a plea agreement whereby he would get two life sentences (with the
possibility of parole).

In accepting the guilty pleas, the trial court determined that the evidence presented by the
Tennessee Bureau of Investigation at the hearing established sufficient factsto establish the crimes,
and characterized the Defendant’ s revised narration as “ absolutely incomprehensible.” The tria
court found the Defendant guilty as charged and imposed two life sentences, but reserved theissue
of concurrent or consecutive sentences for a future sentencing hearing.

Attheconclusion of theDefendant’ s sentencing hearing, thetrial court ordered the Defendant
to serve histwo life sentences consecutively. The Defendant appealed his consecutive sentencing

1U nder what is commonly termed an “Alford plea,” a Defendant is allowed to enter a plea of guilty when the
Defendant believesit isin his or her best interest to accept a plea agreement, but while still professing innocence. See
North Carolinav. Alford, 400 U.S. 25, 37 (1970). A Tennessee court has the discretion to accept an Alford plea only
if there is afactual basis for the plea. See State v. William, 851 S.W.2d. 828, 830 (Tenn. Crim. App. 1992).
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to this Court, which affirmed the sentences. See Jones, 1999 WL 93144 at *1. The Defendant
timely filed a petition for post-conviction relief alleging, inter alia, ineffective assistance of trial
counsel. Counsel was appointed and amended petitionswerefiled. At the post-conviction hearing
conducted in January of 2004, the Defendant asserted severa grounds as a basis for ineffective
assistance of counsel, one of which was his trial counsdl's failure to adequately explain the nature
and effect of the best-interest guilty plea. We aso notethat at the post-conviction hearing much of
the testimony centered around the Department of Correction’s interpretation of the Defendant’s
sentence as two life sentences without parole, an issue which was resolved by agreement of all
parties involved and by order of the trial court.? Upon conclusion of the hearing, the trial court
denied the Defendant post-convictionrelief. The Defendant timely filed aNotice of Appeal withthis
Court.

ANALYSIS

The Defendant claims that his appointed trial attorneys provided ineffective assistance of
counsel because they failed to fully explain the nature of the charges and the effects of his best-
interest guilty pleasand pleaagreement. Specifically, the Defendant assertsthat hisattorneys should
have deferred the entry of the Defendant’ s “ nolo contendere plea” until the Defendant was assured
of the number of yearsthat he must actually serve before he could be considered eligible for parole.
The Defendant now asserts that histrial counsel’ sfailure to withdraw or defer his guilty pleas after
guestions on the actual “length” of a life sentence were raised at the plea hearing amounts to
ineffective assistance of counsel. We disagree.

To sustain a petition for post-conviction relief, a defendant must prove his or her factual
allegations by clear and convincing evidence at an evidentiary hearing. See Tenn. Code Ann. 8 40-
30-110(f); Momon v. State, 18 S.W.3d 152, 156 (Tenn. 1999). Upon review, this Court will not re-
weigh or re-evaluate the evidence below; all questions concerning the credibility of witnesses, the
weight and value to be given their testimony, and the factual issues raised by the evidence areto be
resolved by thetrial judge, not the appellate courts. SeeMomon, 18 SW.3d at 156; Henley v. State,
960 S.W.2d 572, 578-79 (Tenn. 1997). The tria judge's findings of fact on a petition for post-
conviction relief are afforded the weight of ajury verdict and are conclusive on appeal unless the
evidence preponderates against thosefindings. SeeMomon, 18 SW.3d at 156; Henley, 960 SW.2d
at 578.

Both the Sixth Amendment to the United States Constitution and Article I, Section 9 of the
Tennessee Constitution guarantee acriminal Defendant the right to representation by counsel. See
Statev. Burns, 6 S.W.3d 453, 461 (Tenn. 1999); Baxter v. Rose, 523 S.W.2d 930, 936 (Tenn. 1975).
Both the United States Supreme Court and the Tennessee Supreme Court have recognized that the
right to such representation includestheright to “reasonably effective” assistance, that is, withinthe

2Thetrial court noted that the Judgmentsfor the two convictionsclearly indicated “life” sentences, and not “life
without parole.” The State agreed that the plea bargain and sentence mandated two life sentences with the possibility
of parole. The Department of Correction conceded that the Defendant’s status as serving two life sentences without
parole was aclerical error onitspart. Accordingly, thetrial court issued an order to have the Department of Correction
correct the Defendant’ s statusin its files.
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range of competence demanded of attorneysin criminal cases. See Strickland v. Washington, 466
U.S. 668, 687 (1984); Burns, 6 S.W.3d at 461; Baxter, 523 SW.2d at 936.

A lawyer’'s assistance to his or her client is ineffective if the lawyer's conduct “so
undermined the proper functioning of the adversarial process that the trial cannot be relied on as
having produced ajust result.” Strickland, 466 U.S. at 686. Thisoverall standard is comprised of
two components. deficient performance by the Defendant’s lawyer, and actual prejudice to the
defense caused by thedeficient performance. Seeid. at 687; Burns, 6 SW.3d at 461. The Defendant
bears the burden of establishing both of these components by clear and convincing evidence. See
Tenn. Code Ann. 8 40-30-110(f); Burns, 6 SW.3d at 461. The Defendant’ sfailureto prove either
deficiency or prejudiceisasufficient basis upon which to deny relief on an ineffective assistance of
counsel claim. See Burns, 6 S.W.3d at 461; Goad v. State, 938 S.W.2d 363, 370 (Tenn. 1996).

Thistwo-part standard of measuring ineffective assistance of counsel aso appliesto clams
arising out of aguilty plea. SeeHill v. Lockhart, 474 U.S. 52, 58 (1985). The prejudice component
ismodified such that the Defendant “must show that there is a reasonable probability that, but for
counsel’ s errors, he would not have pleaded guilty and would have insisted on going to trial.” 1d.
at 59; see also Hicksv. State, 983 S.W.2d 240, 246 (Tenn. Crim. App. 1998).

In evaluating a lawyer’s performance, the reviewing court uses an objective standard of
“reasonableness.” See Strickland, 466 U.S. at 688; Burns, 6 SW.3d at 462. The reviewing court
must be highly deferential to counseal’s choices “and should indulge a strong presumption that
counsel’s conduct falls within the wide range of reasonable professiona assistance.” Burns, 6
SW.3d at 462; see also Strickland, 466 U.S. at 689. The court should not use the benefit of
hindsight to second-guess trial strategy or to criticize counsel’s tactics, see Hellard v. State, 629
SW.2d 4, 9 (Tenn. 1982), and counsel’ salleged errors should be judged in light of all thefactsand
circumstances as of the time they were made. See Strickland, 466 U.S. at 690; Hicks, 983 S.\W.2d
at 246.

A trial court’ s determination of an ineffective assistance of counsel claim presents amixed
question of law and fact on appeal. See Fields v. State, 40 S.W.3d 450, 458 (Tenn. 2001). This
Court reviewsthetrial court’ sfindings of fact with regard to the effectiveness of counsel under ade
novo standard, accompanied with a presumption that those findings are correct unless the
preponderance of the evidence isotherwise. Seeid. “However, atria court’s conclusions of |aw--
such aswhether counsel’ s performancewas deficient or whether that deficiency waspregudicial--are
reviewed under a purely de novo standard, with no presumption of correctness given to the trial
court’sconclusions.” Id.

The Defendant points to a dialog between the trial judge, the State, and his trial counsel at
the pleahearingwhich heasserts“illustratestheambiva enceand uncertainty” pertainingtotheissue
of the number of yearsrequired to be served under alife sentence before parole could be considered.
The record reveal s that during the course of the plea hearing thetrial judge commented that a*“life
sentence can be served in twenty (20) to twenty-five (25) years,” citing acase wherethe Defendant
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had been convicted of murder in 1980. The State immediately brought to the attention of the court
a“recent State Attorney General’s opinion that says a life sentence is fifty-one (51) years.”® The
matter was not pursued further at that time, and the guilty pleas were entered and accepted.

The Defendant correctly notesthe significant difference between thetwo competing theories
raised at the plea hearing: if sentenced to two life terms to be served consecutively, he would be
eligiblefor parolein asfew asforty yearsor asmany as 102 years. However, the Defendant admits
in hisbrief that hewas advised by histrial counsel that alife sentence required confinement of fifty-
oneyearsbeforeeligibility for parole. Nonethel ess, the Defendant assertsthrough counsel that given
hissituation, age, and lack of experience, it is*“entirely reasonableto believe and conclude’ that the
Defendant believed “thejudge [knew] morethanthePD.” AlleginghisAlford pleaswere not made
knowingly or intelligently, the Defendant now claims histrial counsel was deficient for failing to
advise him to defer entry of his guilty pleas until the issue of the requisite number of years
incarcerated under alife sentence before becoming parole eligible was clarified. In support of his
claim, the Defendant cites the United States Court of Appeals for the Sixth Circuit case of Sparks
v. Sowders, 852 F.2d 882 (6th Cir. 1988), which held that “gross misadvice concerning parole
eligibility can amount to ineffective assistance of counsel.” 1d. at 885.

In Tennessee, when a defendant’s claim of ineffective assistance of counsel is based on
inadequate advice concerning a guilty plea, asin the case sub judice, courts generally distinguish
between failureto inform of thedirect and indirect consequencesof theguilty plea. Whilecounsel’s
failureto inform a Defendant of the direct consequences of aguilty plea may constitute ineffective
assistance of counsedl, failure to inform of the indirect consequences of a guilty plea normally does
not. See Adkinsv. State, 911 S.W.2d 334, 350 (Tenn. Crim. App. 1994).

We note that the post-conviction court found that the Defendant’ strial counsel gave him the
correct information, advising him that he did face the possibility of 102 years of confinement before
becoming eligible for parole. The Defendant did not testify that his lawyer gave him erroneous
advice. The Defendant’s appointed trial counsel testified that, with regard to alife sentence, the
Defendant, “knew with certainty that we had advised him on numeroustimes that as we understood
the law, and as it would be applied at that point in time that he would have to serve fifty-one years
[per life sentence] before hewas eligible for any kind of parole.” Thus, evenif anerror inadvising
aclient on the indirect consequence to a guilty plea could be considered deficient representation,
there simply was no error--and therefore no ineffective assistance of counsel—in this particular case.

Moreover, the Defendant hasfailed to prove by clear and convincing evidence the existence
of any other facts which would support his assertion that his trial counsel’s performance was
congtitutionally deficient. At the post-conviction hearing, the Defendant admitted that he met

3Tenn. Op. Atty. Gen. No. 97-098 (1997), interpreting Tennessee Code Annotated section 40-35-501, states
that anyone sentenced to life imprisonment for a murder offence committed after July 1, 1995, must serve a mandatary
minimum of fifty-one years of confinement before becoming eligible for release or parole. See also State v. Charles
Golden, No. 02C01-9709-CR-00362, 1998 WL 518071 (Tenn. Crim. App., Jackson, Aug. 21, 1998) (holding that the
minimum release eligibility for alife sentence for crimes committed after July 1, 1995, is fifty-one years).
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“extensively” with histrial counsel, and they spent “ hundreds of hours’ onhiscase. The Defendant
agreed that hisattorneys “fought for [him] every step of theway,” and conceded that their failureto
predict the possible Department of Correction error regarding his parole eligibility did not amount
to ineffective assistance of counsel. At the post-conviction hearing, the trial judge found no
evidence of deficient representation. Withregard to the Defendant’ s claim that histrial counsel did
not sufficiently explain the nature of hisplea, thetrial court ruled: “it’s not borne out by the proof.”
The tria judge concluded: “The proof in this case is overwhelming. | don’'t know what defense
counsel could have done. From the record it appearsthe court finds that they [did] everything they
possibly could.”

The Defendant does not claim that the information he received from his trial counsel was
inaccurate. All the evidence indicates that the Defendant was given correct and adequate advice
pertaining to the consequences of hisguilty pleas. Based on theinformation contained in therecord,
we concludethat the Defendant hasfailed to establish by clear and convincing evidencethat histrial
counsel’ s representation was constitutionally deficient.

The Defendant admitted that he discussed his best interest guilty pleaat length with histrial
attorneys, they explained the “ramifications’ of his plea, and they made no guarantees concerning
his sentence. Despite the comments from the judge regarding “twenty or twenty-five years,” the
Defendant wasfully and correctly informed by histrial counsel that alife sentencerequired fifty-one
years in confinement before becoming eligible for parole. In sum, the record reveals that the
Defendant both fully understood the nature of his best-interest guilty plea, and admitted that it was
hisown decision to enter that plea. The Defendant hasfailed to demonstrate that “but for counsel’ s
errors, he would not have pleaded guilty and would haveinsisted on goingtotrial.” Hill, 474 U.S.
at 59. Thus, the Defendant has also failed to show prejudice.

The Defendant failed to prove by clear and convincing evidence that his trial counsel’s
representation fell outside the wide range of reasonable professional assistance. Based on the
evidence in the appellate record, the Defendant’s trial counsel provided representation that was
neither deficient nor prejudicial. Accordingly, we conclude that the Defendant’s trial counsel did
not provide ineffective assistance of counsel. Thisissue has no merit.

CONCLUSION
We affirm the trial court’ s decision denying the Defendant post-conviction relief.

DAVID H. WELLES, JUDGE



