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OPINION

OnJune 2, 2003, the M adison County Grand Jury returned atwo-count i ndictment, charging
the defendant, James Beasley, with aggravated burglary (a Class C felony) and theft of property up
to $500 (a Class A misdemeanor). Following ajury trial on February 11, 2004, the defendant was
convicted as charged. He was sentenced as a career offender on the count of aggravated burglary
and received afifteen-year sentence. On the remaining charge of theft of property up to $500, the
defendant received a sentence of eleven months and twenty-nine days. The sentences were ordered
concurrent, for atotal effective sentence of fifteen years.

The defendant filed a motion for new trial, which was heard on May 10, 2004, and
subsequently denied by thetrial court. The defendant now appealsto this Court contending that (1)



the evidence presented was insufficient to support the verdicts, and (2) thetrial court erredinfailing
to grant amistrial. Following our review, the defendant’ s convictions are affirmed.

Facts

Attrial, SheilaAnn Pittman (“ Pittman”) wasthefirst to testify. Pittman stated that shelived
at 106 Donovan Street in November 2002, which was located two houses down from the residence
occupied by LindaPirtleand Calvin Agins(“victims’). Shestated that at approximately 10:30 a.m.
on November 20, 2002, she was watching television in her home when she heard aloud noise. As
shelooked out of her window to investigate the source of the commotion, she observed anindividual
kicking the back door of thevictims' residence at 114 Donovan Street. After kicking the door three
to four times, the individual gained access to the residence, where he remained for approximately
five to seven minutes.

In the meantime, Pittman phoned the police to report the activity and described the
perpetrator as being “dressed up real neat” and wearing a hat, blue shirt, and beige pants. Asthe
perpetrator exited the house, Pittman observed him carrying aleather jacket over his arm, but was
unableto tell if he had anything under the jacket. Shefurther indicated that, as he left the house, he
was “looking around and then ran across the [railroad] tracks.” Still on the phone with the
authorities, Pittman relayed that the suspect was running southbound, away from the house. She
testified that a police officer subsequently called back and eventually drove her to Peabody Street,
where she identified the individua in police custody as the one she had seen burglarizing the
victims home.

On cross-examination, Pittman stated that the defendant was standing outside the patrol car
when she identified him. She further testified that she recognized the defendant because she had
goneto school with himthrough thesixth grade. Pittman a so stated that she”[knew] of” thevictims
and was aware of where they were employed and what timethey | eft for work. Shetestified that she
knew the defendant was LindaPirtle’ s cousin but was unaware of whether the defendant had visited
the victims home previously. Although Pittman reiterated that she could not tell if there was
anything hidden under the jacket as the defendant | eft, she stated that there* could have been” a Skil
saw under the jacket. On re-direct, Pittman explained that she was able to view what transpired
because her house is located “further back” from the road.

Officer Mike Byrum (“ Officer Byrum”) thentestified that he was empl oyed with the Jackson
Police Department and patrolled East Jackson, including Donovan Street, in November 2002. He
testified that awoman reported seeing an individual kick in the back door of a neighbor’shome, go
inside, and then exit. He stated that he was directed to be on the look out (BOLO) for ablack male
wearing “a blue shirt, black pants, and a cream-colored hat.” Shortly thereafter, Officer Byrum
located someone fitting that description walking on Lenoir Street, which is approximately “astreet
over” from Donovan Street. He further stated that the individual he saw was “ carrying something
underneath hisright arm wrapped in abrown leather jacket.” Officer Byrum stopped the individual
and identified him on the scene as the defendant. Upon asking what he had under his jacket, the
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defendant placed the object, a Craftsman Skil saw, on the rear of the patrol car. A search of the
defendant’s person yielded two watches, aring, and a silver chain necklace. The victims were
subsequently called to the scene, where they identified the recovered property as being taken from
their home. On cross-examination, Officer Byrum testified that the defendant was standing outside
the patrol car when he was identified as the person seen burglarizing the victims' home.

Thefinal witness, LindaFay Pirtle (“Pirtle”),! testified that shelived at 114 Donovan Street
in November 2002. She stated that she was employed at the Hampton Inn and that her normal
working hours were 8:30 am. to 5 p.m. Shefurther stated that Calvin Agins (“Agins’), who also
lived in the home, worked in construction, and usually left for work at 8:00 am. Sheindicated that
she locked both doors before leaving the house.

On November 20, 2002, Pirtle was called home from work by police, who informed her that
her home had been burglarized. Upon arriving, an officer asked Pirtleto identify any itemsmissing
from her home. After inspecting the house, she noted that two watches, anecklace, and aring were
missing. Attrial, Pirtleacknowledged that the defendant isher cousin but stated that he did not have
permission to be in the house. Finally, Pirtle stated that Agins had aroom in the house where he
kept tools and that he had a Skil saw; however she “did not pay attention to the tools he had” and
“couldn’t say what his [saw] looked like.”

On cross-examination, Pirtle specified that the defendant was her first cousin. She further
stated that the defendant’s first and only visit to their home had occurred the night before the
burglary.

Analysis
I. Sufficiency

Initialy, the defendant challenges the sufficiency of the evidence to support the verdicts.
When an accused challenges the sufficiency of the evidence, this Court must review the record to
determineif the evidence adduced during the trial was sufficient “to support the finding by the trier
of fact of guilt beyond a reasonable doubt.” Tenn. R. App. P. 13(e). This rule is applicable to
findingsof guilt predicated upon direct evidence, circumstantial evidence, or acombination of direct
and circumstantial evidence. State v. Brewer, 932 SW.2d 1, 18 (Tenn. Crim. App. 1996).

In determining the sufficiency of the evidence, this Court does not reweigh or reeval uate the
evidence. Statev. Cabbage, 571 S.W.2d 832, 835 (Tenn. 1978). Nor may this Court substitute its
inferences for those drawn by the trier of fact from circumstantial evidence. Liakasv. State, 199
Tenn. 298, 305, 286 S.W.2d 856, 859 (1956). To the contrary, this Court is required to afford the
State the strongest legitimate view of the evidence contained in therecord, aswell asall reasonable
and legitimate inferences which may be drawn from the evidence. Statev. Elkins, 102 SW.3d 578,
581 (Tenn. 2003).

1 The second victim, Calvin Aqgins, did not testify at trial.
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Thetrier of fact, not this Court, resolves questions concerning the credibility of thewitnesses
and theweight and valueto be giventheevidence, aswell asall factual issuesraised by the evidence.
Id. In State v. Grace, the Tennessee Supreme Court stated, “[a] guilty verdict by the jury, approved
by thetrial judge, accredits the testimony of the witnesses for the State and resolves all conflictsin
favor of the theory of the State.” 493 S\W.2d 474, 476 (Tenn. 1973).

Because a verdict of guilt removes the presumption of innocence and replaces it with a
presumption of guilt, the accused has the burden in this Court of illustrating why the evidence is
insufficient to support the verdict returned by thetrier of fact. Statev. Tuggle, 639 S.\W.2d 913, 914
(Tenn. 1982); Grace, 493 S.\W.2d at 476.

In the present case, the defendant was convicted of aggravated burglary and theft of property
up to $500. A person commits aggravated burglary who, without the effective consent of the
property owner, enters a habitation with intent to commit a felony, theft, or assault. Tenn. Code
Ann. §39-14-403(a) (2004). Moreover, aperson commitstheft of property “if, with intent to deprive
the owner of property, the person knowingly obtains or exercises control over the property without
the owner’ s effective consent.” Tenn. Code Ann. § 39-14-103 (2004).

Viewed inalight most favorableto the State, the record reflects that on November 20, 2002,
the defendant was observed kicking in the door of the victims' residence, entering the home, and
emerging minutes|ater with ajacket over hisarm, running fromthe house. Calledtoinvestigatethe
situation, Officer Byrum observed someone matching the eyewitness description walking down
Lenoir Street, approximately one street over from the victims' residence. Officer Byrum stopped
the individual, identified him as the defendant, and ultimately found in his possession a Skil saw,
two watches, aring, and anecklace. All itemswere identified by the victims as being stolen from
their residence. Finally, Pirtle stated that she locked the doorsto her home and that the defendant
did not have permission to be in the house. Upon our review, we conclude that the evidence
presented was sufficient for a rational trier of fact to find the defendant guilty of the conviction
offenses.

[I. Denia of Mistrid

The defendant also contends that the trial court erred in denying his request for a mistrial
following Officer Byrum’s testimony at trial regarding prior statements made at the defendant’s
parole hearing. Specifically, he avers that a mistrial should have been granted because the jury
would logically infer from the term “parole’ that the defendant had a prior felony record. The
determination of whether to grant amistrial restswithin the sound discretion of thetrial court. State
V. Smith, 871 SW.2d 667, 672 (Tenn. 1994). Thereviewing court should not overturn that decision
absent an abuse of discretion. Statev. Reid, 91 SW.3d 247, 279 (Tenn. 2002). Further, the burden
of establishing the necessity for mistrial lieswith the party seekingit. Statev. Williams, 929 SW.2d
385, 388 (Tenn. Crim. App. 1996). Although no abstract formula should be mechanically applied
in making the determination, this Court has previousy considered the following factors in
determining whether amistrial should be declared:
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When determining whether a mistrial is necessary after a witness had injected
improper testimony, this court has often considered: (1) whether the improper
testimony resulted from questioning by the State, rather than having been agratuitous
declaration; (2) therelative strength or weakness of the State’ sproof; and (3) whether
the trial court promptly gave a curative instruction.
State v. Paul Jones, No. W2001-02637-CCA-R3-CD, 2002 Tenn. Crim. App. LEX1S 1043, at *11-
12 (Tenn. Crim. App., a Jackson, Dec. 6, 2002) (citing State v. Demetrius Holmes, No. E2000-
02263-CCA-R3-CD, 2001 Tenn. Crim. App. LEX1S923 (Tenn. Crim. App., a Knoxville, Nov. 20,
2001)); State v. Mounce, 859 S.W.2d 319, 322 (Tenn. 1993).

In the present case, the following testimony was elicited from Officer Byrum on cross-
examination by defense counsel:
: And where was he when they identified him?
He was standing outside my patrol unit.
Standing outside your patrol unit. Now you testified about this before; have you
not?
Yes, Sir.
Okay. At that point did you not say he was in the patrol car?
He was placed in the patrol car and then taken out of the patrol car.
But did you not state at that earlier timethat he wasin the patrol car when hewas
identified?

A: No, sir. Theonly timel testified to anything was at the parole hearing.
At that point, defense counsel called a bench conference and requested a mistrial. The trial court
denied the request, noting that the reference to a parole hearing was “very quick” and that it wasin
responseto defense counsel’ squestioning regarding prior statements. Thedefense accepted thetrial
court’ s offer of a curativeinstruction but requested that the instruction be general in nature and not
contain the word “parole,” so as not to bring the word back to the jury’smind. Thetria court so
instructed: “Ladiesand gentlemen, | just want to direct thejury that thelast comment of thewitness
is stricken and is not to be considered by you as evidence in this case.”

QrO0> O20

Upon assessing the Jones factorsin light of the facts presented on appeal, we conclude that
the trial court did not abuse its discretion in denying the defendant’s request for a mistrial.
Regarding the first factor, we note, as did thetrial court, that the statement was not elicited by the
State but was a result of the defense counsel’ s questioning regarding prior statements made at the
defendant’ sparolehearing. The second factor istherelative strength or weaknessof the State’ scase.
As we have previously discussed, the State's proof in this case was substantial and included an
eyewitnessidentification of the defendant, aswell asthe defendant being found in possession of the
stolenitemsin close proximity to the burglarized residence. Finally, we areto consider whether the
trial court promptly gave acurative instruction to thejury. Inthe present case, theinstruction given
was not only prompt but was also general in nature, asthe defense counsel requested. Therefore, all
three factors support the conclusion that the trial court did not abuse its discretion in denying the
request for amistrial.




Conclusion

For the foregoing reasons, the defendant’ s convictions are affirmed.

JOHN EVERETT WILLIAMS, JUDGE



