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OPINION

On July 30, 1999, the defendant was convicted of attempt to pass aworthless check,
aClass E felony. Her two-year sentence was suspended but was imposed to run consecutively to a
sentence in aprevious case. Based upon the consecutive alignment of sentences, the probationary
period in the present case was due to expire on June 16, 2003.

On January 25, 2002, the state issued aviolation of probation report based upon the
defendant’ sOctober 19, 2001 Virginiaconvictionsof utteringbad checks. Theresultingwarrant was
not served on the defendant until March 2003.

On April 15, 2004, the trial court conducted a revocation hearing. The defendant
admitted that she had violated the terms of her probation. She testified that she had three children,
ages 10, three years, and 16 months. She stated that, except for her Virginia offenses and



convictions, she had complied with all other terms of her probation. Shetestified that the Virginia
offensesresulted from her discontinuing her medicationsfor bipolar disorder. She had been taking
lithium and Panax and was on hiatus from the medi cations pursuant to her doctor’ s order dueto her
pregnancy. She testified that when she wrote the two bad checks in Virginia, she was having
financial difficulty and used the proceeds from the checksto buy groceriesand pay utility bills. Her
mother paid the two checksin Virginia, and the defendant served six months on probation.

The defendant testified that her 16-month-old son was born with aholein his heart.
He had been hospitalized numerous times, the most recent hospitalization resulting from severe
dehydration following aviral episode. The defendant testified that the child was unableto walk and
underwent physical therapy once aweek. She testified that her fiancee works a night shift and that
sheisthe only person available to care for her children.

The trial court acknowledged that the defendant had a long history of medical or
psychological problems, including bipolar disorder and depression. The court also recognized that
thedefendant had along history of credit-rel ated of fenses, including four feloniesin Sullivan County
and bad check misdemeanorsin Virginiaprior to the 2001 convictionsin that commonwealth. The
judge stated, “[1]n this type of offense, the court is reluctant to incarcerate somebody, . . . but there
can be acertain point reached wheretheintegrity of the[c]ourts. . . reach alimit of how many times
you can beput on[p]robation....” Thejudge concluded that the succession of probationshad “just
run out of reason and that even though mitigation factorswere present, the mitigation wasrecycled.”

On April 21, 2004, the trial court ordered revocation of the defendant’s probation
based upon the Virginiaconvictions and ordered the defendant to serve her two-year sentencein the
Department of Correction. The defendant filed atimely notice of appeal.

On appedl, the defendant claimsthat the trial court erred in ordering her to serve her
sentence in confinement. We disagree.

The standard of review upon appeal of an order revoking probation is abuse of
discretion. Statev. Harkins, 811 SW.2d 79, 82 (Tenn. 1991). In order for an abuse of discretion
to occur, the reviewing court must find that the record contains no substantial evidence to support
the conclusion of thetrial judgethat aviolation of thetermsof probation hasoccurred. 1d. Thetrial
court is required only to find that the violation of probation occurred by a preponderance of the
evidence. Tenn. Code Ann. 8 40-35-311(e) (2003). Upon finding a violation, the trial court is
vested with the statutory authority to “revoke probation and suspension of sentence and cause the
defendant to commencethe execution of thejudgment asoriginally entered.” 1d. Furthermore, when
probation isrevoked, “the original judgment so rendered by thetrial judge shall bein full forceand
effect from the date of the revocation of such suspension.” 1d. 8 40-35-310. Thus, thetrid judge
retains the discretionary authority to order the defendant to servethe original sentence. See Satev.
Duke, 902 SW.2d 424, 427 (Tenn. Crim. App. 1995).



Inthiscase, thetrial judgeexpressed sympathy for the defendant’ splight, but hecited
apt, substantial basesfor ordering her sentence served in confinement. Thejudgewas concerned not
only that the defendant had amassed along record of bad check or credit-related offenses, but also
that she had received probation repeatedly. The court concluded that it could no longer nod to her
lawlessbehavior, and the record supportsthisconclusion. Thedefendant hasnot shown that thetrial
court abused its discretion in ordering her to serve her two-year sentence.

Accordingly, the order of thetria court is affirmed.

JAMES CURWOQOD WITT, JR,. JUDGE



