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OPINION
|. Facts

This appeal arises from the dismissal of the Petitioner’s petition for post-conviction relief.
The Petitioner was indicted for ten counts of rape of achild. On May 22, 2001, the Petitioner pled



guilty to one count of rape of achild, and, on July 26, 2001, the Petitioner pled guilty to a second
count of rape of a child and one count of attempted aggravated sexual battery. In exchange for
entering his pleas, hereceived two concurrent twenty-five year sentences for each of the two counts
of child rapeand six yearsfor attempted aggravated sexual battery, to be served consecutively to the
twenty-five year sentences.

A. Guilty Pleas

At the plea hearing on May 22, 2001, the following evidence was presented:' David
Andrews, an investigator with the Putnam County Sheriff’s Department, testified that, on January
12, 2000, heinvestigated the alleged rape of aten year old girl, V.G.? Officer Andrewstestified that
V.G. lived in the Petitioner’ s trailer with her brother and her mother, Rebecca Chastain, who was
also the Petitioner’s co-defendant. The officer said that Betsy Dunn, from the Department of
Children’s Services (“DCS’), interviewed V.G., and V.G. told Dunn that she and the Petitioner
engaged in sexual intercourse on January 8, 2000. The officer testified that, on January 12, 2000,
he interviewed the Petitioner, and the Petitioner admitted having sexual intercourse with V.G.
Officer Andrews said that he collected afootrest from the Petitioner’ s couch, a piece of carpet from
thefloor in front of the couch, and apair of V.G.’ s panties, and the officer submitted these itemsto
the Tennessee Bureau of Investigation (“TBI”) crimelab for analysis. The officer testified that he
al so submitted ablood sample from the Petitioner for comparison to semen found on the carpet and
footrest, and the TBI reported that the DNA from the seminal evidence matched the Petitioner’s
DNA. Officer Andrews recalled that, on January 12, 2000, he aso interviewed Chastain. He said
that Chastain admitted that, at |east as early as November of 1999, she and the Petitioner discussed
teaching V.G. “the pleasures of sex.”

Following thistestimony, the Petitioner entered a guilty pleato one count of rape of achild.
Before the trial court accepted the Petitioner’s plea, it advised the Petitioner that he had a right
against self-incrimination. The Petitioner stated that he understood and wasvoluntarily waiving that
right. Thetrial court explained the charges against the Petitioner, and explained that the Petitioner
had the right to ajury trial, and the right to call and cross-examine witnesses. The court explained
that the Petitioner had the right to testify on his own behalf, that no one could force or prevent the
Petitioner from doing so, and that the jury could not consider the Petitioner’s not testifying as an
inferenceof guilt. ThePetitioner said that he understood all of theserights. The court explained that
the admissibility of any statements made by the Petitioner could be challenged, and the Petitioner
affirmed that he understood. Thetria court explained that the Petitioner was waiving the right to
appeal his conviction and that the Petitioner would be giving up certain citizenship rights and civil
liberties. Thetrid court explained that the Petitioner’s conviction would be used to enhance any

“Two volumes of the guilty plea hearings transcript were submitted in the record on appeal. It appears,
however, that the two volumes are identical and cover the same proceedings. The references herein are to volume 11,
the transcript volume cited by both partiesin their briefs to this Court.

tisthe policy of this court to refer to victims of sexual assault by their initials only, in order to protect
their privacy.



future criminal sentences, and the Petitioner would be required to register as a sex offender for the
remainder of hislife. The Petitioner affirmed that he understood all of theseissues. The Petitioner
informed the court that he had a ninth grade education, and was not under the influence of anything
that would affect hisunderstanding of the proceedings. The Petitioner stated that hedid not disagree
with Andrews account of the crime. He stated that he gave Officer Andrews his statement
voluntarily and without coercion. The Petitioner testified that he was represented by Marshall Judd
(“Counsal”). He said that he met with Counsel several times and Counsel discussed the aspects of
his case, hisrights, and his options, and he said that he was satisfied with Counsel’ s representation.

On July 26, 2001, the Petitioner entered guilty pleastor one count of rape of achild and one
count of attempted aggravated sexual battery. At the hearing ontheguilty pleas, thetrial court again
guestioned the Petitioner regarding his rights and Counsel’ srepresentation. Further, thetrial court
noted that proof in support of the guilty pleas was put forth at the prior plea hearing, and the
Petitioner affirmed that he was waiving the need for formal proof at the hearing and had no dispute
with the proof presented in the prior hearing. The Petitioner again said that he was satisfied with
Counsel’ srepresentation, and that hewasentering hisguilty pleaof hisown freewill. The Petitioner
testified that he met with Counsel on many occasions and discussed all the aspects of his case and
optionsavailableto him. He said that he also discussed these matters with hisfamily and his pastor.
Subsequently, the trial court accepted the Petitioner’ s guilty plea and sentenced him, according to
the pleaagreement, to two concurrent twenty-five year sentencesfor the child rape convictions, and
six years for the attempted aggravated sexual battery conviction, to be served consecutively to the
rape of achild convictions, for an effective sentence of thirty-one years.

B. Post-Conviction

At the hearing on the Petitioner’s post-conviction petition, the following evidence was
presented: The Petitioner testified that Counsel informed him that the statement that he had given
to Officer Andrews was very damaging evidence and would be used against the Petitioner at trial.
The Petitioner testified that he informed Counsel of all of the circumstances surrounding the
statement that he gave to the police. The Petitioner said that Betsy Dunn had come to hishome and
spokenwith V.G., and, while Dunn wasat hishome, Officer Andrewsarrived and told the Petitioner
that he needed to come to the police station for questioning. The Petitioner testified that the officer
did not show him awarrant for hisarrest. He stated that he was afraid to argue with the officer. The
Petitioner said that he was placed in the backseat of the patrol car, but he was not handcuffed at this
time. The Petitioner testified that the officer took him to the police station, inventoried his personal
items, and placed himin aholding cell for an hour. He said that he was placed in ankle shacklesand
taken to beinterviewed by Officer Andrews and Betsy Dunn, but he still did not know he was under
arrest. He said that he had a ninth grade education, and, although he could write well, his reading
comprehension was lacking. He stated, “| didn’t always read everything with full clarity . ...” He
said that he discussed theseissueswith Officer Andrewsand Betsy Dunn at thetime of theinterview,
and also he informed them that he was intoxicated at that time.

The Petitioner testified that he did not understand the purpose of hisinterview with Officer



Andrews. He said that Officer Andrewsread him his Mirandarights and asked him to sign aform,
but he“did [not] understand . . . [his] rights, because therew[ere] 11 different thingsin the Miranda
rights that w[ere] different from the original reading of the Mirandarights.” He testified that he
asked the officer whether he was under arrest, and the officer replied that they would talk about that
later. Hesaid that hestill did not know that he was under arrest or charged with acrime at thistime.
He recalled that he was “nervous’ and “scared,” and he informed Officer Andrews and, later,
Counsel of thisfact. The Petitioner testified that Officer Andrews told him the Miranda warnings
were for the Petitioner’s protection, but the Petitioner understood the officer to mean that the
interview was for the Petitioner’ s protection. The Petitioner stated that, had he known that he was
under arrest, he would have requested an attorney instead of making statements to the police. He
recalled that the only document he signed was the Mirandaform. He testified that Counsel never
discussed the need for, or possibility of, filing amotion to suppress the Petitioner’ s statement. The
Petitioner said that, had this statement been suppressed, he would not have pled guilty.

The Petitioner said that Counsel failed to adequately communicate with him. He said that,
when he appeared in court on May 22, 2001, he expected Counsel to present “some sort of defense
on[the Petitioner’ 5] behalf,” but he said that he was not appearing for trial on that date. Hetestified
that Counsel presented him with apleaoffer from the State, and told him that if he pled guilty to one
count of child rape with a sentence of fifteen to twenty-five years, Counsel would “work at getting
another—the other nine nolled off; and . . . then work at getting it dropped down to a Class—alesser-
included offense . . . .” The Petitioner said that he believed he was returning to court on July 26,
2001, for asentencing hearing on the one count of child rapeto which he pled guilty on May 22. He
testified that he thought the purpose of the hearing was to argue and present evidence in support of
a sentence below the mid-range of twenty years. The Petitioner said that, at Counsel’s request, his
mother and sister were present and prepared to testify in his behalf on July 26. He said that, based
on the information Counsel gave him, he believed the other nine counts of the indictment would be
dismissed at the July 26 hearing. He stated that, instead, he pled guilty to two additional charges.
He said that he believed Counsel manipulated and misled himinto pleading guilty. Hetestified that
he believed his only options were to plead guilty or face lifein prison.

The Petitioner stated that Counsel never explained the difference between consecutive and
concurrent sentences, or mitigating and enhancement factors. He said that Counsel never told him
that the Petitioner’s sentence could be reduced to fifteen years if the trial court found sufficient
mitigating factors. Hetestified that Counsel said he could receive asentence of 200 years, with ten
counts of child rape, at fifteen to twenty-five years each. The Petitioner said that Counsel never
discussed sentence ranges. He said that, had he understood consecutive and concurrent sentencing,
he would have insisted on going to trial.

The Petitioner testified that Counsel never discussed with him the possibility of lesser-
included offenses. The Petitioner stated that Counsel only told him that he would attempt to get the
child rape charge, to which the Petitioner pled on May 22, “knocked down” to a lesser-included
offense, but Counsel never explained what thismeant. Hetestified that Counsel never told himthat,
at trial, ajury could convict the Petitioner of a lesser-included offense that would have a shorter



sentence. Hesaid that he met with Counsel five or six times, but he did not remember apreliminary
hearing. ThePetitioner testified that, had heknown about the possibility of |esser-included offenses,
he would not have pled guilty.

The Petitioner testified that, when hetold the trial court that he understood the proceedings
and hischarges, including the possibility of lesser-included offenses, the Petitioner believed the court
was referring to Rebecca Chastain’s charge and guilty plea. He said that he told the trial court that
he was satisfied with Counsel’s representation because he did not know enough about the legal
process at that time to realize that Counsel failed to adequately represent him.

On cross-examination, the Petitioner acknowledged that, at the guilty plea hearings, he was
under oath and swore to testify honestly. He remembered signing the guilty pleaform on May 22,
2001, and pleading guilty to one count of rape of achild. Hetestified that Counsel did not review
the guilty plea paperwork with him. He said that he signed the form without reading it, and he
blamed Counsel for this. The Petitioner admitted that he told the trial court that he understood his
right against self-incrimination, his right to demand a jury trial, and his right to call and cross-
examinewitnesses. Hetestified that hetold thetrial court that hedid not dispute the proof submitted
by Officer Andrews at the guilty plea hearing. He recalled testifying that he understood that the
statement he gave to Officer Andrews could be used against him, that the statement was given
voluntarily, free from force or coercion, and that he was not promised anything in return for his
statement. The Petitioner stated, however, that he would not have given the statement if he had
known that he was under arrest, and he did not understand what “voluntary” meant, in the legal
context, until he had the opportunity to research the law. He testified that he was “tricked” into
signing his statement, believing that it wasthe Mirandarightsform. The Petitioner admitted telling
the trial court that Counsel reviewed his options and represented him well. He recalled testifying
that Counsel met with him several times, and that Counsel did not force him into pleading guilty.
The Petitioner said that, when he left the court room on July 26, 2001, he knew that he would be
serving athirty-one year sentence. He admitted that he informed the trial court that he understood
that the charge of rape of achild carried afifteen to twenty-five year sentence. He admitted telling
the court that he understood that he would receive two concurrent twenty-five year sentencesand a
consecutive six year sentence. He recalled telling the court that he was pleading guilty to a second
rape of a child count and one count of attempted aggravated sexual battery, but he said that
“[Counsel] should have objected.”

The Petitioner testified that, before he gave Officer Andrews a statement, the officer
informed him that he had theright to remain silent and theright to an attorney. The Petitioner stated,
however, that the officer did not use the word “Miranda,” and the Petitioner would have better
understood what was happening if the officer had said “Miranda Rights.” The Petitioner admitted
that he never informed the court that he did not understand the proceedings during either of the two
guilty pleahearings. He said that thetrial court informed him that, although unlikely, the Petitioner
faced amaximum of 250 yearsin prison. The Petitioner stated that Counsel should have *argued”
for a lesser sentence, but the Petitioner was unsure what a reasonable sentence would be. The
Petitioner submitted that he believed he should have received eight to twelve years.



On redirect examination, the Petitioner explained that he was nervous and afraid on the days
when he entered his guilty pleas. He said that he was afraid to ask questions because he felt he
“would make it worse on [him]self.” Hetestified that he placed his trust and faith in Counsel.

Counsel testified that he was appointed to represent the Petitioner, who was charged with ten
counts of rape of achild. He said that he represented the Petitioner at the preliminary hearing. He
testified that, following the preliminary hearing, he met with the Petitioner on several occasions. He
thought that his investigator also met with the Petitioner, athough he had no notes on this matter.
Counsdl testified that he and the Petitioner reviewed the Petitioner’ s statement to Officer Andrews.
Counsel testified that the Petitioner received his Miranda rights before giving his statement to the
police, and the Petitioner waived these rights. He said that he and the Petitioner discussed that the
Petitioner had been drinking when he made his statement. Counsel said that the Petitioner told him
that, when he gave the statement to Officer Andrews, he had been drinking beer, ashedid frequently,
and he had understood what he was saying to the officer. Counsel said that he also discussed with
Rebecca Chastain’s counsel filing a motion to suppress the Petitioner’ s statement, and Counsel
determined that there wereinsufficient groundsto support such amotion. Counsel noted that, inthe
statement the Petitioner made to the police, the Petitioner stated that he had been drinking beer, but
he understood what he was doing.

Counsel testified that he and the Petitioner discussed the possible sentence and range of
punishment for each of the charges against the Petitioner. Counsel said that the strategy behind
pleading guilty to one count of the indictment was to attempt to get the Petitioner an aternate
sentence, rather than incarceration, but “that didn’t happen.” Counsel denied telling the Petitioner
that hefaced alife sentence. He said that the State offered a sentence of fifty yearsin exchange for
the Petitioner’ sguilty plea, and Counsel explained to the Petitioner that thiscould, in effect, bealife
sentence because the Petitioner could be incarcerated until he was over eighty years old. Counsel
said that the defense strategy was to plead guilty to one count and then wait until after the outcome
of the sentencing hearing to decide how to handle the nine remaining counts. Counsel said that he
hoped that, if the Petitioner went to trial on the remaining nine counts, the sentences would run
concurrently with thefirst sentence. Counsel explained to the Petitioner that the sentence would be
between fifteen and twenty-five years, and the Petitioner might be ableto mitigate his sentence based
on his intoxication at the time of the offense. He said that the State returned with an offer of a
second twenty-five year sentence, concurrent to thefirst, and asix year sentence, consecutive to the
two twenty-five year sentences. Counsel said that he discussed the offer with the Petitioner, and,
after the Petitioner discussed the offer with hisfamily and minister, the Petitioner decided to accept
the State’ s offer.

Counsel testified that, when he discussed the State's offer with the Petitioner, Counsel
explained that one of the counts of child rape was reduced to attempted aggravated sexual battery.
Counsel said that he did not use the word “lesser-included,” but explained the concept “in layman’s
terms.” Counsel said that he asked the Petitioner if he understood everything or had any questions.
Counsel testified that he informed the Petitioner that the Petitioner had the right to ajury trial and
that it was entirely the Petitioner’ s decision whether to plead guilty or go to trial. Counsel denied



that he forced the Petitioner to plead guilty. Counsel testified that the State had DNA evidence
incriminating the Petitioner, and therewererumorsthat the State “ might makeadea with [Chastain]
to testify against [the Petitioner].” Counsel explained that the Petitioner’ s statement was “awful,”
very incriminating, and highly prejudicial. Hesaid that hediscussed theseissueswiththe Petitioner,
and Counsel considered these issues in the sentence negotiations.

On cross-examination, Counsel testified that he believed that he met with the Petitioner five
to nine times, and the Petitioner did not request more frequent meetings. Counsel said that he and
the Petitioner discussed the possibility of filing a motion to suppress the Petitioner’s statement in
“layman’s terms.” Counsel testified that he likely told the Petitioner that, “based on [his] legal
opinion and experience, the odds were very, very, very slim to none that the statement would be
thrown out, or that [the Petitioner] would wininajury trial.” He said that hetold the Petitioner that
May 22, 2001 was originally the Petitioner’s trial date. Counsel produced a letter dated May 18,
2001, which set forth an offer from the State of thirty-five years at 100% for one count of rape of a
child, and Counsel was certain that he discussed this offer with the Petitioner.

Counsel testified that he never informed the Petitioner that if the Petitioner pled guilty to one
count the other ninewould be dismissed or “nolled,” but that Counsel “hoped” he could get the other
nine counts dismissed. He said that the State originally offered fifty years, then lowered this offer
to thirty-five years, and finally offered thirty-one years. Counsel testified that he told the Petitioner
that thirty-one years, was, in his opinion, a good offer. Counsel testified that he did not use the
words “enhancing” or “mitigating” with the Petitioner, but he was certain that he discussed in
“layman’sterms’ the particular facts and circumstances that the trial court would consider when it
sentenced the Petitioner. He said that he al so discussed consecutive and concurrent sentences with
the Petitioner, but, again, explained the conceptsin “layman’ sterms” without relying on the words
“concurrent” and “consecutive.” Counsel testified that he did not mislead the Petitioner asto any
aspect of thecase. He said that the Petitioner fully understood all aspectsof hiscaseand thepossible
sentence he could receive, and the Petitioner just wanted “the best possible deal.”

Following this evidence, the post-conviction court dismissed the Petitioner’s petition for
post-convictionrelief. The post-conviction court found that Counsel decided against filingamotion
to suppress the Petitioner’s statement after reviewing all of the possible grounds to support the
motion to suppress. The court explained:

[ T]he statement that we' re talking about is a statement that was given at the justice
center, or whatever, after [the Petitioner] had been taken into custody. There'slittle
doubt that he was in custody, and little doubt at that point that he was interrogated.
But he had been given Miranda warnings, and he admits to having been advised of
his rights, but they didn’t call it “Miranda” And it’s not necessary that the word
“Miranda’ beused . . ..

Thefact that [the Petitioner] says he wasintoxicated at the time should have
some bearing. If oneisso intoxicated at the time that they have no ideawhat they’re



doing, | suppose it might be a valid motion, but there was no indication here today,
nor was there at that time, that [the Petitioner] was under the influence to such an
extent that he would not be able to exercise arationa decision about conferring or
discussing the case, or giving a statement. . . .

And so it appears that Counsel reviewed the statement, and the, | assume,
incriminating nature of it, reviewed the other evidence, as they had indicated,
discussed it with what the [S]tate had against [the Petitioner], and decided that it
would not be granted, the motion to suppress would more than likely not be granted.

It appears also that the statement was given voluntarily at that time by [the
Petitioner]. Maybehedidn’t understand al of thenicetiesand all the terminologies,
but this[c]ourt would believethat hedid voluntarily give that statement. | findlittle
merit to the argument that he would not have given the statement had he known he
was under arrest. He had to know he was under arrest. He was shackled, had been
in the lock-up, and was now upstairsin the detective' sareabeing questioned. Little
doubt he was arrested.

So | don't find any merit to the grounds alleged in Post-conviction Ground
Number 1, that there was ineffectiveness on the part of [C]lounsel to not file the
motion.

Next, the post-conviction court found that Counsel had not failed to communicate with the
Petitioner. The court found that Counsel did not tell the Petitioner that if the Petitioner pled to one
count, Counsel would get the other nine counts dismissed. Further, the court stated:

It appears from the record that after some hope that it would be [an alternate
sentence] as opposed to a prison sentence, that when that was determined it wasn't
going to happen, and in light of al of the evidence that was stacking up against [the
Petitioner], aong with the possibility of the co-defendant testifying against him if
[the case] went to tridl, it appears there was [@] clear understanding to plead to one
count, see what happened on the sentencing of that, and then work on the rest of
them, and hopefully could work something out with the others, or haveatrial if need
be.

So it appears from the testimony here today that the allegation is without
merit, that therewas clear communication that the pleaswereentered voluntarily and
intelligently. When asked at the plea, [the Petitioner stated] “ Y es, I’'mdoingit of my
own freewill,” it would appear that it was given voluntarily, that [the Petitioner]
understood that, and he knew that, and he wasn’'t misled by misrepresentation or
improper promises.

The post-conviction court found that Counsel explai ned mitigating and enhancement factors



to the Petitioner. The court found that Counsel explained that the Petitioner would have the
opportunity to put on evidence of factsthat could increase and decrease the severity of thelength and
manner of the Petitioner’s sentence. The court noted that use of the terms “mitigating” and
“enhancement” is not required. The post-conviction court found that the Petitioner agreed to the
second plea arrangement and stated, “There’s no proof to suggest that [the Petitioner] was
intimidated or believed that he would get a 200-year sentence, or that he would get alife sentence.
. .. The proof would indicate that [Counsel] did explain . . . what was used in the sentencing
concept.”

The post-conviction court found that there was no evidence that the State offered any | esser-
included offenses, except the one count to which the Petitioner pled guilty. The court stated that
“hadthey gonetotrial, maybethelesser-included[] [instructions] would have been given, but there’ s
no indication herethat, that evenif [the Petitioner] didn’t know about the |esser-includeds, that the
guilty pleawasnot voluntarily given or entered becauseyou didn’ t know about thelesser-includeds.”

Based onit’ sfindings, the post-conviction court concluded that the Petitioner wasnot denied
effective assistance of counsel. The court stated:

There' s nothing in the record here to indicate that the advice given was below the
range of competence. [Counsel] discussed the case with the [Petitioner], gave him
theranges of punishment, what the possibilitieswould be, how hewould defend, and
it would appear that [the Petitioner] made a voluntary decision to plead.

Further, the court found that the Petitioner suffered no prejudice as a result of Counsel’s
representation, stating:

[ The Petitioner] claims that he would not have pled had he known these things. |
would agreethat there’ sagood possibility hewould not have pled had the statement
been suppressed. But then there' s no indication that he - - we don’t know what the
proof would be. There's little likelihood that the statement would have been
suppressed based upon the fact that the statement was voluntarily given, signed by
the [Petitioner], and after he had been Mirandized. And so, | do not find that the
[Clounsel for the Petitioner . . . was deficient, nor that the results would have been
different had there been some different advice given.

1. Analysis
The Petitioner now appeals, contending that: (1) he was denied the effective assistance of
counsel; (2) his guilty pleas were not knowingly and voluntarily entered; and (3) there was not a

sufficient factual basis to support the guilty pleas.

In order to obtain post-conviction relief, a petitioner must show that his or her conviction or
sentence is void or voidable because of the abridgment of a constitutional right. Tenn. Code Ann.



8 40-30-103 (2003). The petitioner bears the burden of proving factual allegations in the petition
for post-conviction relief by clear and convincing evidence. Tenn. Code Ann. 8 40-30-110(f). A
post-conviction court’ sfactual findings are subject to ade novo review by this Court; however, we
must accord these factual findings a presumption of correctness, which is overcome only when a
preponderance of the evidenceis contrary to the post-conviction court’ sfactual findings. Fieldsyv.
State, 40 S .W.3d 450, 456 (Tenn. 2001). A post-conviction court’s conclusions of law are subject
to apurely de novo review by this Court, with no presumption of correctness. 1d. at 457.

A. Effective Assistance of Counsdl

The Petitioner argues that he received ineffective assistance of counsel because Counsel
falledtofileamotionto suppressthePetitioner’ sstatement and because Counsel failed to effectively
communicatewith the Petitioner regarding: the Petitioner’ sguilty pleas; consecutive and concurrent
sentences; enhancing and mitigating factors; and lesser-included offenses. The State counters that
Counsel’ s representation was not deficient, and the Petitioner suffered no prejudice as a result of
Counsel’ s representation.

The right of a criminally accused to representation is guaranteed by both the Sixth
Amendment to the United States Constitution and Articlel, section 9, of the Tennessee Constitution.
Statev. White, 114 S\W.3d 469, 475 (Tenn. 2003); Statev. Burns, 6 S.W.3d 453, 461 (Tenn. 1999);
Baxter v. Rose, 523 SW.2d 930, 936 (Tenn. 1975). Thisright to representation includes the right
to “reasonably effective” assistance. Burns, 6 SW.3d at 461. The Tennessee Supreme Court has
held that the issue of ineffective assistance of counsel is a mixed question of law and fact and, as
such, is subject to ade novo review. 1d.

Inreviewing aclaim of ineffective assistance of counsel, this Court must determine whether
the advice given or servicesrendered by the attorney are within the range of competence demanded
of attorneysin crimina cases. Baxter, 523 SW.2d at 936. To prevail on a claim of ineffective
assistance of counsel, a petitioner must show that “counsel’ s representation fell below an objective
standard of reasonableness,” Strickland v. Washington, 466 U.S. 668, 688 (1984), and that this
performance prejudiced the defense, resulting in a fallure to produce areliable result. Id. at 687;
Cooper v. State, 849 SW.2d 744, 747 (Tenn. 1993). To satisfy the requirement of prejudice, a
petitioner must show a reasonable probability that, but for counsel’s unreasonable error, the fact
finder would have had reasonabl e doubt regarding the petitioner’ sguilt. Strickland, 466 U.S. at 695.
Thisreasonabl e probability must be* sufficient to undermine confidenceintheoutcome.” Id. at 694;
see dso Harrisv. State, 875 S.W.2d 662, 665 (Tenn. 1994).

When eva uating anineffectiveassi stance of counsel claim, thereviewing court should judge
the attorney’ s performance within the context of the case asawhole, taking into account all relevant
circumstances. Strickland, 466 U.S. at 690; State v. Mitchell, 753 S\W.2d 148, 149 (Tenn. Crim.
App. 1988). The reviewing court must evaluate the questionable conduct from the attorney’s
perspective at the time. Strickland, 466 U.S. at 690; Cooper, 849 S.W.2d at 746; Hellard v. State,
629 S.W.2d 4, 9 (Tenn. 1982). In doing so, the reviewing court must be highly deferential and
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“should indulge a strong presumption that counsel’s conduct falls within the wide range of
reasonabl e professional assistance.” Burns, 6 S.W.3d at 462. Counsel should not be deemed to have
been ineffective merely because a different procedure or strategy might have produced a different
result. Williams v. State, 599 SW.2d 276, 279-80 (Tenn. Crim. App. 1980). The fact that a
particular strategy or tacticfailed or hurt thedefense does not, standing a one, establish unreasonable
representation. House v. State, 44 SW.3d 508, 515 (Tenn. 2001) (citation omitted); Thomas
Brandon Booker v. State, No. W2003-00961-CCA-R3-PC, 2004 WL 587644, at *4 (Tenn. Crim.
App., at Jackson, Mar. 24, 2004), perm. app. denied (Tenn. 2004). However, deference to matters
of strategy and tactical choices applies only if the choices are informed ones based upon adequate
preparation. House, 44 SW.3d at 515. In casesinvolving aguilty pleaor apleaof nolo contendere,
the petitioner must show prejudiceby demonstrating that, but for counsel’ serrors, hewould not have
pleaded guilty but would have insisted upon going to trial. See Hill v. Lockhart, 474 U.S. 52, 59
(1985); Bankston v. State, 815 S.W.2d 213, 215 (Tenn. Crim. App. 1991).

First, the Petitioner contends that Counsel was ineffective in failing to file a motion to
suppressthe Petitioner’ sstatement. The Petitioner testified that Officer Andrews cameto hishome,
placed him in the backseat of a patrol car, and took him to the criminal justice center. Once there,
he was searched, placed in aholding cell, and placed in shackles. He was taken to be interviewed
by Officer Andrews, and Officer Andrews informed the Petitioner of his constitutionally protected
rights, which the Petitioner waived. Counsel testified that the Petitioner’s statement set forth that
he had been drinking beer, but he explained that the Petitioner’s cognitive abilities were not
adversely affected. Counsel reviewed the circumstances surrounding the statement and the content
of the statement, and he discussed the merits of a motion to suppress the statement with the
Petitioner’s co-defendant’s counsel. Based upon all of thisinformation, Counsel determined that
the Petitioner’ s statement woul d not be suppressed, and he decided not to file the motion to suppress
this statement. The post-conviction court accredited Counsel’ s testimony, and it concluded that
Counsdl’ s performance was not deficient. The evidencein therecord does not preponderate agai nst
the trial court’ s findings, and, based on these findings of fact, we conclude that the Petitioner has
failedto provethat Counsel’ sperformancefell bel ow the standard of reasonably effective assistance.
Furthermore, evenif this Court found that Counsel’ s performance was deficient, the Petitioner has
failed to prove prejudice. The trial court found that, had Counsel filed a motion to suppress the
Petitioner’ s statement, the trial court would not have granted it. The Petitioner has failed to prove
that but for Counsel’ sfailureto file amotion to suppress, the Petitioner would not have pled guilty.
Thisissue is without merit.

Next, the Petitioner assertsthat Counsel wasineffective because Counsel did not effectively
communicate with him regarding sentencing considerations or lesser-included offenses. The
Petitioner testified that he met with Counsel several times. Counsel said that he met with the
Petitioner between five to nine times, and he thought that his investigator also met with the
Petitioner. Counsel testified that he and the Petitioner discussed the possible witnesses for the
Petitioner’ s defense. He also said that he and the Petitioner reviewed the sentencing and range of
punishment for each of the Petitioner’ scharges. Counsel testified that he explained to the Petitioner
that, theoretically, the Petitioner could receive 200 years. He testified that he never told the
Petitioner that the Petitioner would receive a“life sentence,” but explained to the Petitioner that the
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State' s offer of fifty years could be, in effect, alife sentence.

Counsel said that the strategy upon which he and the Petitioner agreed was to plead guilty
to one count of rape of achild, wait for the outcome of the sentencing hearing, and then decide how
to approach the other nine counts of the Petitioner’ sindictment. He said that he told the Petitioner
that he“hoped” that he could negotiate with the State to reduce the rape of achild chargeto alesser-
included offense and to dismiss the nine remaining counts. Further, he said that he told the
Petitioner that the Petitioner would receive between fifteen and twenty-five years, and the Petitioner
would havethe opportunity to present evidencefor thetrial court to consider at sentencing. Counsel
testified that he explained enhancing and mitigating factorsto the Petitioner in layman’ sterms. He
also explained “concurrent” and “consecutive” sentences in layman’s terms.

Counsel said that the State offered an additional plea agreement, whereby the Petitioner
would plead guilty to a second child rape count and one count of attempted aggravated sexual
battery. Counsel said that he discussed thiswith the Petitioner. Hetestified that he explained lesser-
included offensesin layman’sterms. Hetestified that he and the Petitioner reviewed the possible
evidence against the Petitioner, and Counsel advised the Petitioner that the State’ s offer wasagood
one. Counsdl testified that the Petitioner discussed this with his family and minister, and the
Petitioner decided to enter aguilty plea. Further, Counsel testified that he explained the concepts
of consecutive and concurrent sentences in layman’sterms. Based on this evidence, and the facts
found by the post-conviction court, we concludethat the Petitioner hasfailed to provethat Counsel’s
performance fell below the level of reasonably effective assistance. Thisissueis without merit.

B. Knowing and Voluntary Plea

The Petitioner contends that his guilty pleas were not knowingly and voluntarily entered
because his Counsel was ineffective. The State counters that Counsel was not ineffective, and the
Petitioner voluntarily and knowingly entered hisguilty pleas. After thoroughly reviewingtherecord,
we agree with the State.

Our Supreme Court set forth the following standards pertaining to the constitutional
requirements for valid guilty pleas:

The casesof Boykinv. Alabamaand Statev. Mackey arethe landmark constitutional
casesfor analyses of guilty pleas. Boykinv. Alabama, 395 U.S. 238, 89 S. Ct. 1709,
23L.Ed. 2d 274 (1969) (federal standard); Statev. Mackey, 553 SW.2d 337 (Tenn.
1977) (state standard). In Boykin, the United States Supreme Court held that before
atrial judge can accept aguilty plea, there must be an affirmative showing that it was
givenintelligently and voluntarily. 1d. at 242,89 S. Ct. at 1711, 23 L. Ed. 2d at 279.
In order to find that the plea was entered “intelligently” or “voluntarily,” the court
must “ canvasy | the matter with the accused to make sure hehasafull understanding
of what the plea connotes and of its consequences.” Id. at 244, 89 S. Ct. at 1712, 23
L. Ed. 2d at 280 (emphasis added).
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State v. Pettus, 986 S.W.2d 540, 542 (Tenn. 1999). Further, the Court has explained that “apleais
not ‘voluntary’ if it isthe product of ‘[i]gnorance, incomprehension, coercion, terror, inducements,
[or] subtle or blatant threats,”” Blankenship v. State, 858 S.W.2d 897, 904 (Tenn. 1993) (quoting
Boykin, 395 U.S. at 242-43), or if the defendant is* incompetent or otherwise not in control of [hig]
mental facilities” when the pleais entered. 1d. at 904 (quoting Brown v. Perini, 718 F.2d 784, 788
(6th Cir. 1983)). In determining whether apleaisknowing and voluntary the court should examine
the totality of the circumstances, including the following factors:

[T]he reative intelligence of the defendant; the degree of his familiarity with
criminal proceedings; whether he was represented by competent counsel and had the
opportunity to confer with counsel about the options available to him; the extent of
advice from counsel and the court concerning the charges against him; and the
reasonsfor hisdecision to plead guilty, including adesire to avoid agreater penalty
that might result from ajury trial.

Powersv. State, 942 S.W.2d 551, 556 (Tenn. 1996) (quoting Blankenship, 858 S.\W.2d at 904).

Inthe caseunder submission, therecord reflectsthat the Petitioner knowingly and voluntarily
entered hisguilty pleas. The Petitioner testified that he had aninth grade education, and could write
well but had some difficulty with reading comprehension. Counsel testified that he reviewed with
the Petitioner all aspects of the Petitioner’ s case and all options availableto the Petitioner. Counsel
testified that he explained to the Petitioner that he had the right to demand ajury trial, the right to
call and cross examine witnesses, and the privilege against self-incrimination.

Additionally, the Petitioner was fully advised of hisrights by thetrial court. The transcript
of the guilty plea hearing reflects that the trial court fully questioned the Petitioner regarding his
rights to ajury trial, his right to testify, and his rights to call and cross-examine witnesses. The
transcript reflects that the Petitioner told the trial court that he fully understood his rights and that
he was entering his pleavoluntarily and free from any threats or coercion. Counsel questioned the
Petitioner at both guilty plea hearings, and the Petitioner testified that Counsel and met with him,
explained his options, and it was his decision to plead guilty. The Petitioner testified that he was
satisfied with Counsel’ s representation. The Petitioner admitted that, when he left the courtroom
on July 26, he understood that he would be serving athirty-one year sentence. The post-conviction
court found that the Petitioner entered his pleas knowingly and voluntarily. Based on the record
before us, we find no error in the judgment of the post-conviction court.

C. Factual Basisin Support of Plea

In the Petitioner’s third argument, he contends that there was an insufficient factual basis
presented to support hisguilty plea. The Petitioner, however, failed to cite any authority in support
of this contention. Under Rule 10(b) of the Rules of the Court of Criminal Appeals, “Issueswhich
are not supported by argument, citation to authorities, or appropriate referencesto the record will be
treated as waived in this court.” Tenn. Ct. Crim. App. R. 10(b). Accordingly, the Petitioner has
waived hisclaim for relief asto thisissue by failing to provide any legal authority in support of his
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argument. Additionally, we note that the Petitioner twice informed the trial court that he had no
objection to Officer Andrews' account of the events and circumstances of Petitioner’scrime. This
issue is without merit.

I11. Conclusion

In accordance with the foregoing reasoning and authorities, we affirm the judgment of post-
conviction court.

ROBERT W.WEDEMEY ER, JUDGE
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