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The appellant, Michael McKéllar, pled nolo contendere to multiple charges of theft of property
between $10,000 and $60,000 arising from indictments in both Cheatham County and Humphreys
County where the appellant and a partner solicited funds from investors to finance the purchase of
adefaulted Nigerian oil contract. In Cheatham County, the appellant was sentenced to athree (3) year
sentencein the Tennessee Department of Correction, but the sentencewas suspended. In Humphreys
County, the appellant was sentenced to a four (4) year sentence in the Tennessee Department of
Correction. The Humphreys County sentence was al so suspended. After ajoint restitution hearing,
thetrial court ordered the appellant to pay restitution to one of the victimsin Cheatham County inthe
amount of $1,000 and to one of the victims in Humphreys County in the amount of $22,900 based
onfinding that the appellant had converted that amount of money to hisown personal use. On appedl,
the appellant arguesthat the evidence presented at the restitution hearing was insufficient to support
the award of restitution and that the trial court erred in ordering the appellant to pay restitution
without making specific findings or reviewing evidence of the appellant’s ability to pay the
restitution. Becausewehold thetrial court erred in determining the amount of restitution by focusing
on whether the appellant had converted the money for his own use rather than the actual pecuniary
loss suffered by the victims and because the trial court did not make specific findings regarding the
appellant’s ability to pay restitution, we remand for a new restitution hearing.
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OPINION

Factual Background

On August 6, 2002, the Cheatham County Grand jury returned an indictment against the
appellant charging him with theft of property between $10,000 and $60,000. Theindictment alleged
that the appellant had “unlawfully, knowingly and feloniously obtain[ed] or exercise[d] control” of
money belonging to variousindividuasin Cheatham County. Theindictment specified ten separate
individuals and amounts of money ranging from $1,000 to $9,500 per individual. A separate
indictment wasreturned by the Humphreys County Grand Jury again charging the appellant with theft
of property between $10,000 and $60,000.

The appellant subsequently entered a plea of nolo contendere pursuant to Tennessee Code
Annotated section 40-35-313 to the charges in both Cheatham County and Humphreys County. At
the plea hearing, which was held in Humphreys County, the trial court accepted pleas from the
appellant in both cases.? The parties agreed that restitution would be determined at a hearing and
“distributed on a prorata basis among the different victimsin the different counts, even those being
nolled.” The State summarized the facts of the case as follows:

[The appellant] and - - and a con - - another gentleman, who has been tried - - |
believefound not guilty - - engaged in a[n] investment scheme, wherein they solicited
funds from individuals, telling the individual s that that money was going to Nigeria,
it was investment purposes for Nigerian oil wells, promised a huge return on their
dollar and, then, turned around - - Some of that money did go to some other parties,
but a huge portion of it, waswell, was diverted to . . . [the appellant’ 5] personal use.

At thejoint restitution hearing on August 28, 2003, thetrial court heard testimony from Alan
Tarpley, aninvestigator for the District Attorney General’ s office, and the appellant. At that hearing,
it was revealed that in 1999, the appellant started an internet company called M. McKellar dot com.
After successfully selling products on the internet, the appellant was interested in investing some of
hismoney. He somehow |learned that he could purchase a defaulted Nigerian oil line contract. The
appellant was told by someone he met on the internet that a German company had contracted in

1The record on appeal does not contain a copy of the indictment returned in Humphreys County. Thus, we are
unaware of the number of victims or the total amount of money involved in the Humphreys County indictment.

2I n the Humphreys County case, the appellant pled nolo contendere to Count 1 of the indictment and Counts
2 through 7 were nolled. In the Cheatham County case, the appellant pled nolo contendere to the indictment. Again,
dueto thefailure of the appellant to include the Humphreys County indictment in therecord, we are unaware of the exact
nature of the plea.
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Nigeriato build an oil line between wellsand had breached their contract. Theappellant wastold that
he could buy the remainder of the contract for aminimal amount of money and receive a$25 million
dollar return on hisinvestment.

In the early months of 2000, the appellant went to Toronto, Canada, where he met a man
named “Milo.” The appellant entered into a contract to share the proceeds of the German contract
for Milo’scompany’ sassistance. The appellant also enlisted the help of hisformer co-worker, Paul
Smith. Smith and the appellant retained legal counsel in Nigeria with the assistance of Milo.

In March of 2000, the appellant crushed his hand in an accident at work. The appellant
received worker’ s compensation benefits for an entire year, eventually settling with hisemployer in
March of 2001. During the vast majority of thistime, the Nigerian prospect lay fallow.

Sometimelatein 2000, the Canadian partner requested a$17,000 payment. Theappellant and
Smith traveled to Canada, taking the cash with them. The appellant claimed that the cash taken to
Canada originated from money that Smith had collected from Cheatham County investors.

In February of 2001, Smith and the appellant again traveled to Canada where they met with
a man known to them only as Dr. Davis. The appellant believed that Dr. Davis was a Canadian
citizen affiliated with the Nigerian Government. The appellant testified that Dr. Davisrequested an
additional $20,000 to process the funds coming from Nigeria. Smith and the appellant returned to
the United Statesto collect the fundsand returned to Canada the next weekend carrying over $16,000
in cash. The cash was solicited by Smith and the appellant from various individuals in Cheatham
County and Humphreys County.

According to the appellant, once in Canada, the appellant and Smith were shown seven cases
of allegedly defaced United States currency, money that had been so marked asto be impassable as
currency until it had been cleaned. Thetwo men were shown achemical bath that would convert the
defaced money into valid passable currency, and both men were given a cleaned $100 hill as a
souvenir. The appellant referred to the process as “dephasing.” The appellant and Smith were told
that the cleaning solution would cost an additional $69,000; they paid for aportion of the solution but
learned several dayslater, after a snowstorm, that the solution froze and was rendered unfit for use.
The Canadian partner then demanded more cash from the appellant and Smith.

Back in the United States again, the appellant contacted his Nigerian lawyer, who told the
appellant that the Nigerian government would recall the cash from Canada, then split it with M.
McKeélar dot com and send him a cashier’ s check for $10 million. In order to complete the transfer,
the lawyer told the appellant that it would cost an additional $8,400 in fees and insurance. The
appellant received a copy of a purported cashier’s check made out to him for $10 million.

Around that time, another individual, Norma Hailey, joined efforts with Smith and the
appellant in an attempt to get the money from the defaulted contract to the United States. Hailey,



Smith, and the appellant continued to solicit funds from investors in Cheatham County and
Humphreys County.

The Nigerian lawyer then contacted the appellant and informed him that they were going to
attempt to send the entire sum again, thistime through a Canadian gentlemen in Toronto named Peter
Hall. The lawyer informed the appellant that it would cost $10,000 to get the money to Toronto.
Smith and the appellant again travel ed to Canada, where they witnessed Peter Hall pick up the funds
at the embassy with a diplomatic voucher. While in Canada, Smith and the appellant called the
Canadian bank and confirmed that the money was on deposit intheir names. They arranged atransfer
of the money to Regions Bank in Tennessee. While arranging for the transfer, the two weretold that
they would need abond issued in the amount of $68,000. They did not have the money necessary to
secure the bond.

Themen returned to Tennessee, wherethey again solicited fundsfrominvestorsin an attempt
to securethebond. Whileraising thefunds necessary for the bond, Smith and the appel lant continued
to negotiate with Peter Hall, who demanded $20,000 as afee. In August of 2001, the appellant and
Smith were told that the money was recalled from Canadato Nigeria. For the next several months,
the appellant referred to Western Union wire receipts that showed he and Smith sent multiple wire
transfersto Nigeria varying from $250 to $5,000. The appellant claims that the money was sent in
order to get the appropriate officials to act on the matter and send the contract funds to the Unites
States. Sometime later, the appellant wastold by his Nigerian lawyer that the German company had
done damage to the Nigerian infra-structure and that the appellant would need to send another
$250,000 for damages before the $25 million from the contract woul d bereleased. The appellant and
Smith then sent approximately $20,000 more to Nigeria.

About that time, Mr. Tarpley and aUnited States Secret Service agent questioned the appellant
regarding the oil investment. According to Mr. Tarpley, the Secret Service agent told the appellant
that it looked and sounded like a scam. Mr. Tarpley told the appellant not to take any additional
money from investors.

At the restitution hearing, the appellant testified that $38,242 was collected from Cheatham
County investors by Smith. The appellant maintained that all of the funds collected in Cheatham
County were disbursed either through Western Union or by trips to Canada in attempts to get the
money from the contract to the United States. The appellant testified that he, Norma Hailey, and
Smith collected a total of $44,650 from investors in Humphreys County. Again, the appellant
testified that all of the money collected was used to further the business venture.

At the conclusion of the hearing, the tria court ordered the appellant to pay $1,000 in
restitutionto E.L. Edgin and $22,900 in restitution to Randall Smith, Sr. based on thefinding that the
appellant had converted this amount of money to his own personal use. The appellant filed atimely



noticeof appeal. On appeal, hechallengesthetrial court’ sfailureto make specific findingsregarding
his ability to pay restitution and the evidence presented at the restitution hearing.?

Analysis

The appellant arguesthat the evidence at the restitution hearing wasinsufficient to prove that
he should pay restitution. Specifically, the appellant argues that the State did not prove that he
converted the full amount of money ordered in restitution for his own personal use. The State
countersthat by pleading guilty, the appel lant waives consideration of the sufficiency of theevidence.
In the alternative, the State argues that the record supports the total ordered by the trial court for
restitution.

As an element of sentencing, this court reviews an order of restitution de novo with a
presumption of correctness. Statev. Johnson, 968 S.W.2d 883, 884 (Tenn. Crim. App. 1997); State
V. Thomas Stephen Thrasher, No. 03C01-9904-CC-00144, 2000 WL 156810, at *8 (Tenn. Crim. App.
at Knoxville, Feb. 15, 2000) perm. to appeal denied (Tenn. 2001). Seeaso Tenn. Code. Ann. § 40-
35-401(d).

The proof at the restitution hearing showed that in Cheatham County, Smith was responsible
for collecting money from various investors. Smith then turned over the cash and/or checks to the
appellant, who sometimes deposited the money into his personal bank accountsat AmSouth Bank or
Firstar Bank. According to the appellant and Mr. Tarpley, E.L. Edgin contributed $9,500 to the
venturein January of 2001. Mr. Edgin gave Smith a cashier’s check for $4,500. According to bank
records, the appellant kept $3,500 in cash and deposited $1,000 into his personal bank account. Mr.
Edgin also contributed a $5,000 cashier’s check. Thereis no record of that money being deposited
into one of the appellant’ saccounts. Accordingto theappellant, all of Mr. Edgen’ smoney waswired
to Canada.

According to a handwritten receipt, Kathy Stewart, Peggy Boyd and Jeremy Morris
contributed $8,500 to the venture on February 23, 2001. Kathy Stewart contributed $5,000, Peggy
Boyd contributed $2,000 in acheck dated February 22, 2001, and $1,000 in acash. Accordingto the
appellant, $8,400 of this money waswired to Nigeriaasinsurance for the transfer of the $10 million
check from Nigeria. In February, the appellant and Smith took $16,000 in cash to Canada. The

3After areview of the transcript of the proceedings herein, it appeared that the appellant was placed on judicial
diversion pursuant to Tennessee Code Annotated section 40-35-313, but the judgment of conviction reflected a guilty
plea to theft of property over $10,000. Tennessee Code Annotated section 40-35-313 which provides for judicial
diversion does not contemplate the entry of ajudgment of convictionin cases of judicial diversion. See Tenn. Code Ann.
40-35-313(a)(1)(A). Therefore, ordinarily no appeal is permitted in judicial diversion cases. See State v. Norris, 47
S.W.3d 457 (Tenn. Crim. App. 2000); see also Tenn. R. App. P. 3(b). This Court ordered the trial court to clarify the
appellant’ s status on December 28, 2004. In aresponsereceived from thetrial court on January 27, 2005, thetrial court
clarified that the appellant was sentenced to a three-year suspended sentence. Therefore, thisappeal is properly before
this Court.
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record contains a handwritten “Independent Credit Commission Receipt of Payment” for $16,000.

The record includes a check from Robert Lill in the amount of $500 dated March 14, 2001.
A handwritten receipt acknowledges the receipt of $4,000 from Marietta Hampton on February 27,
2001 and areceipt in the record indicating that James Brown loaned Smith $1,000 on February 23,
2001. The receipts promise a5 to 1 return on the money and are signed by both the appellant and
Smith. Thereis aso a handwritten receipt acknowledging the receipt of $1,000 from Bert and Jo
Fowlkes on February 24, 2001.

Another handwritten receipt shows that Randall Smith gave the appellant $15,000 in cash.
One day after the appellant received the $15,000 in cash from Randall Smith, he wrote a check to
Dickson Mobile Homes for $15,000 as a deposit on a mobile home. According to the appellant,
Randall Smith contributed an additional $22,000 in the form of a check made out to the appellant.
According to bank records, $18,000 of that money was deposited and the remaining $4,000 wastaken
as cash. The check to Dickson Mobile Homes was written by the appellant out of the same bank
account. Dickson Mobile Homes later sent the appellant’ s deposit check back. The appellant took
$5,000 of that money and opened a savings account at Firstar Bank.

Annette Bowen wrotethree checksto the appellant totaling $2,800. Phillip Hicks contributed
$2,500, Carroll Smith contributed $2,500, and Donnie Smith contributed $1,500 on May 13, 2001.

Mr. Tarpley testified that there were many other investors that gave money to Smith and the
appellant but that there were no receipts for these transactions and many of the other investors were
not named in the indictment because they were embarrassed to press charges.

The record includes numerous Western Union money transfer receipts. In January of 2001
$21,635 in wire transfers were sent to an individual named Mary Leein Canada. The record also
includes numerous Western Union transfer receipts with dates from August of 2001 to March of
2002. All of the receipts except for two were made payable to peoplein Nigeria. Thetransfersand
feestotaled $45,430. Thus, therecord indicatesthat thetotal of theall of the Western Uniontransfers
to Canada and Nigeriawas $67,672.

Between June and December of 2001, $40,307.71 was withdrawn from the appellant’s M.
McKellar dot com bank account in the form of cash and checks. Several checkswerewritten to the
appellant’ swife and daughter. Therewerealso checkswrittento J& P Auto, Jim Lawson,* DCHS,®
NormaHailey, Tim Adcock, Jonathan Nerner, www World Site, K-Mar Marketing Corporation, and
Smith.

4The checkswritten to Jim Lawson were for adeposit on amobile home and ot rent associated with that home.

5M r. Tarpley assumed that DCHS stood for Dickson County High School, where the appellant’ s daughter was
a student.

-6-



Tennessee Code Annotated section 40-35-304 sets out the procedures the court must follow
inordering restitution. Thetrial court “ may direct adefendant to makerestitution to the victim of the
offenseasacondition of probation.” Tenn. Code Ann. 840-35-304(a). “Whenever thecourt believes
that restitution may be proper or the victim of the offense or the district attorney general requests, the
court shall order the presentence service officer to include in the presentence report documentation
regarding the nature and amount of the victim’s pecuniary loss.”® Tenn. Code Ann.§ 40-35-304(b).
The amount of restitution that the defendant may be directed to pay is limited to “the victim’'s
pecuniary loss.” See Tenn. Code Ann. § 40-35-304(b). The phrase “pecuniary loss’ includes:

(2) All special damages, but not general damages, as substantiated by evidencein the
record or as agreed to by the defendant; and

(2) Reasonabl e out-of-pocket expensesincurred by thevictim resulting fromthefiling
of charges or cooperating in the investigation and prosecution of the offense;
provided, that payment of special prosecutorsshall not be considered an out-of -pocket
expense.

Tenn. Code Ann. 8 40-35-304(e). Thereisno designated formulaor method for the computation of
restitution but thetrial court isrequired to consider “the financial resources and future ability of the
defendant to pay or perform.” Tenn. Code Ann. § 40-35-304(d). “The amount of restitution a
defendant isordered to pay must be based upon thevictim’ specuniary lossand thefinancial condition
and obligations of the defendant; and the amount ordered to be paid does not have to equal or mirror
thevictim’sprecise pecuniary loss.” Statev. Smith, 898 SW.2d 742, 747 (Tenn. Crim. App. 1994).

After hearing al of the evidence, the trial court commented on the poor state of the bank
records as provided by the various financia institutions involved and acknowledged the
“complicating factor” that “the victims listed in these two indictments are only part of the total
number of victimsinthe case.” Thetria court determined:

| think it goeswithout saying . . . if . . . [the appellant] and Smith really believed that
they were going to invest this money in this scheme and get back many many times
more money than they had invested, and if they communicated that to the peoplefrom
whom they obtained money, no crime has been committed.

It was naivete, but it was not theft. And the money isjust gone. Basically, thetruth
wastold asthey knew it, and the monies thus obtained, theinvestor knew what it was

6We note that the record does not contain a pre-sentence report accompanied by documentation regarding the
nature and amount of the victim’s pecuniary loss, as required by Tennessee Code Annotated section 40-5-304(b).
However, technical compliancewith Tennessee Code Annotated section 40-35-304(b) isunnecessary whenthetrial court
conducts a hearing to determine the amount of restitution. State v. Lewis, 917 S.\W.2d 251, 256 (Tenn. Crim. App.
1995).
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going for, and that money islost. But it isnot theft. In order to be theft, it hasto be
converted to aperson’ sown persona use. Andif they just took it, they wereaconduit
and handed it off to somebody else, that’s not theft. Now, the argument has been
made that they should have known better. That Mr. Smithand . . . [the appellant] are
con men. That there was no such scheme. That they werejust fleecing these people
with the idea that this scam or opportunity existed. It has been proved to my
satisfaction that they were naiveenough to believeit. Thereisenough documentation
here, the Nigerian checks and so forth, that apparently they were really dealing with
somebody. There sno doubt but what they went to Canadaacoupleof times.... I'm
of the opinion that these gentlemen actually believed that they were going to get
untold millions of dollarsfor thisminimal investment. . . . | think he [the appellant]
has sufficient intelligence - - like | say, | think alot of hisintelligence was blinded by
greed - - if hewas going to lie, he would have done a better job than what he did.

Tracing what wasn’t - - what went to the personal use of . . . [the appéellant] is
considerably more difficult. And | can only order restitution where it has been
established that it did, in fact, go to his persona use. And there is no doubt in my
mind that some of it did. So |’ m going to go down each indictment, each victim, and
rule asbest | can where| think that money went and whether it shall berepaid. Now,
thefirst is the Cheatham County case, 14017. First listed victim isE.L. Jack Edgen
[sic], total amount of Ninety-Five Hundred Dollars. The Court is satisfied from the
proof that it has heard that all but a Thousand Dollars went to Canada. That was, |
think, taken with him on atrip up there. [The appellant] put a Thousand Dollarsinto
his personal account; that converted that to hisown use, and heis- - Mr. Edgen [siC]
isentitled to a Thousand Dollars restitution for that amount. Kathy Stewart, Peggy
Boyd and Jeremy Morris, Eighty-Five Hundred Dollarstotal. Giventhedatesthat that
was done and the trip to Canadawhere Sixteen Thousand Dollars was taken on 2-26,
the Court is of the opinion that that money was taken to Canada, and there will be no
restitution in that amount. Robert Lill, Five Hundred Dollarswas given to Mr. Smith
and thenceto. . . [the appellant]. | can’'t tracethat money to Canada, but | can't trace
it into his personal use either. The burden of proof is on the State to show that it was
converted to his personal use, and thereforel cannot order restitution. Therearethree
others- Mariette and Vick Hamptom, James Brown and Burt and Jo Fowlkes. . .. All
of these were within a day or two of thistrip to Canada, and the amount of Sixteen
Thousand Dollars, with the Kathy Stewart amount of Eighty-Five Hundred Dollars,
works out pretty close to the amount that wastaken to Canada. Therefore, the Court
rules that these amounts were taken to Canada, were part of the scam, so to speak,
were not used by them personally . ... Therefore, no restitution can be awarded in
thoseamounts. Humphreys County victims. .. Randall Smith, Sr.isareal challenge.
But basicaly, it isestablished that Thirty-Seven Thousand Dollarswas obtained from
him. The Court finds that Fifteen Thousand Dollars was paid to amobile home - for
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amobile home. Now later, it was reimbursed, but when it was paid for that mobile
home, it was converted at that time and used for his persona use . ... The Five
Thousand Dollars went into the joint account. Again, converted it to his own
expenses and personal use. And the deposit of two checks totaling Twenty-Nine
Hundred Dollars, again | think was a mobile home deposit for the same amount, and
those total Twenty-Two Thousand Nine Hundred Dollars.

Randy Smith, Jr., Annette Bowen, Don Smith, Carol Smith, and Phillips and Hicks-
- Randall Smith and Annette Bowen, roughly Seventy-Six Hundred Dollars total,
Seventy-Six Fifty, there is no documentation of exactly where that went. But Forty-
Five Thousand Four Hundred Thirty Dollars was wired at various times during this
period, and obviously, we can’t trace any of it into his persona use, so the best | can
tell, it went to Canada. The Don Smith, Carol Smith, and Phillips and Hicks total
about Sixty-Five Hundred Dollarswasjust within one day or two of those twin money
orders that went up on May 14™ in the - - about Forty-Five Fifty Eight each, two of
them, so | find that that’ s where that money went, and no restitution will be ordered
in that situation.

Itisexplicitinthetrial court’s statementsthat the trial court based its order of restitution on
the portion of the collected funds that was converted to the appellant’s own persona use. It is
imperative to note at the outset of our anaysis that the appellant’s nolo contendere pleawaived all
non-jurisdictional, procedural and constitutional defectsintheproceedings. Statev. McKissack, 917
SW.2d 714, 716 (Tenn. Crim. App. 1995) (applying waiver to a guilty plea); State v. Bilbrey, 816
SW.2d 71, 75 (Tenn. Crim. App. 1991); Teague v. State, 772 SW.2d 932, 943 (Tenn. Crim. App.
1988) (holding pleas of nolo contendere have same effect as guilty pleas absent statute or rule to
contrary). Theappellant’ schallengeto thesufficiency of theevidenceat therestitution hearing, while
masked asachallengeto the sentence, is, in redlity, achalengeto the sufficiency of the evidenceand
IS an inappropriate subject for review after the nolo contendere plea. The appropriate issue for
determination at the restitution hearing was not whether or how much of the property the defendant
converted to his own use, the question for the trial court at this point was to determine the extent of
the pecuniary loss for each respective victim. The restitution hearing was not the appropriate place
for the appellant to attempt to re-litigate the facts underlying the nolo contendere plea. Aspart of the
plea agreement, the appellant agreed to distribute restitution on a“ prorata basis among the different
victimsinthedifferent counts, eventhose beingnolled.” Itisclear from therecord that thetrial court
failed to correctly determine the amount of restitution. Given the state of the record, namely the
omission of the indictment from Humphreys County, it isimpossible for this Court to determine the
appropriate amount of restitution. It isthe duty of the appellant to provide an adequate record for
review. Tenn. R. App. P. 24(b). Accordingly, we must remand the matter for a new restitution
hearing in which the trial court determines the actual pecuniary loss of each victim named in the
original indictments.




Further, after areview of the record, it appears that the trial court failed to determine the
appellant’ sability to pay restitutionin accordancewith Tennessee Code Annotated section 40-35-304.
Conseguently, we have no choice but to remand the matter for anew sentencing hearing in which the
trial court orders restitution based on each individual victim’'s actual pecuniary loss and a
determination of the appellant’s ability to pay restitution.

Conclusion

For the foregoing reasons, we reverse the judgment of the trial court and remand for a new
restitution hearing.

JERRY L. SMITH, JUDGE
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