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OPINION
. Facts

Thiscasearisesfrom thedismissal of the Petitioner’ s petition for post-convictionrelief. The
Shelby County Grand Jury indicted the Petitioner for aggravated assault. Thetrial court appointed
apublic defender, Amy Mayne (“ Counseal”), to represent the Petitioner. The Petitioner pled guilty,
and the court sentenced him to seven years, as a multiple offender, at thirty-five percent.
Subsequently, the Petitioner filed a pro se petition for post-conviction relief, which the post-
conviction court dismissed. The Petitioner now appeals contending that the post-conviction court
erred when it dismissed his petition because his guilty plea was not knowingly and voluntarily
entered and he was denied effective assistance of counse.



Thetranscript of theguilty pleahearing, includedintherecord beforethis Court, showed that
thetrial court examined the Petitioner regarding hisplea. Atthat hearing, the Petitioner testified that
he understood that he was pleading guilty to aggravated assault as a Range Il offender at thirty-five
percent. The Petitioner acknowledged that his guilty plea would result in a non-appealable
conviction, and that thisconviction could | ater be used to enhance future sentences. Hetestified that
he understood he had aright to aspeedy trial, aright to testify, and aright to call and cross-examine
witnessesat trial. Hetestified that he understood that he was waiving all of theserights by pleading
guilty. The Petitioner said that he understood that aggravated assault was a class C felony.

Further, the Petitioner testified that he had discussed with Counsel the charges against him
and the possible defenses and options availableto himin hiscase. The Petitioner stated that he was
satisfied with her representation. He said that he was pleading guilty free from threats or coercion,
and he wished to enter his pleafreely and voluntarily. The Petitioner acknowledged that he would
lose hisright to vote as aresult of this conviction. Further, thetrial court explained the maximum
sentence and fine for aclass C felony and al so the sentence to which the Petitioner had agreed. The
Petitioner said that he understood this information. Following this examination, the trial court
accepted the Petitioner’ sguilty pleaand sentenced himto sevenyearsasarangell offender at thirty-
five percent.

At the hearing on the petition for post-conviction relief, the following evidence was
presented: The Petitioner testified that hewasincarcerated in Hardin County because he pled guilty
to aggravated assault. He stated that the victim did not appear at the preliminary hearing. The
Petitioner said that, after the victim failed to appear at the preliminary hearing, he received an
indictment letter in the mail, and he went to court on the date set forthin that |etter. Hetestified that
the court then appointed Counsel to represent him. The Petitioner said that heand Counsel discussed
the charges against him “somewhat,” and that he understood that he was charged with aggravated
assault, based on allegationsthat he beat his girlfriend with asteel pipe. He also said, however, that
he did not think Counsel discussed the charges with him.

The Petitioner testified that he did not graduate from high school, and had quit school in the
eleventh gradebecause he* stayed introuble.” Hesaidthat, beforehequit school, hereceived grades
of D’sand F's, and he did know how to read and write. He stated that, while he was out on bond
for the aggravated assault charge, he“ picked up adrug charge,” and, asaresult, wasin custody when
he entered hisguilty pleainthiscase. The Petitioner stated that he did not think Counsel explained
to him that he had the right to atrial, the right to call witnesses, and the right to cross-examine
witnesses at trial. He said that Counsel did not explain that he had aright to appea an unfavorable
result of a trial. ThePetitioner stated that he and Counsel primarily discussed hisaggravated assault
and drug charges. He explained that he wanted to dispose of these two charges simultaneously. He
stated that he informed Counsel of his preferences in dealing with his charges. The Petitioner
testified that Counsel informed him of the State’ s proposed pleaoffer of six yearsfor the aggravated
assault charge, but he declined this offer because he *had the drug case pending” and could have
received a greater sentence for the drug charge than the aggravated assault. He said that he told
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Counsal that he wished to get “alesser sentence on the aggravated assault and take whatever [the
State] w[as] going to give [him] for the drug possession.”

The Petitioner testified that Counsel never gave him copies of the State' s discovery packet,
but he never requested to see any of thisinformation. He said that Counsel informed him that the
State offered him seven yearsand afive hundred dollar finein exchangefor hisguilty plea. Hesaid
that Counsel never told him the maximum sentence that he could receiveif convicted at trial, and
Counsel never told him with what class of offense hewascharged. He said that he met with Counsel
once before appearing in thetrial court. He said that, during this meeting, he signed his guilty plea
paperwork and order of sentence, and that these documents stated that he understood the contents
and consequences of these documents. The Petitioner testified that the trial court advised him that
he did not haveto plead guilty and had aright to ajury trial. He stated that thetrial court explained
that he had aright to call witnesses on hisown behalf and cross-examine the witnesses against him.
He said that thetria court informed him that, by entering a guilty plea, he was waiving theright to
appeal the conviction. The Petitioner testified that he told the trial court that he understood
everything thetrial court told him, and that he still wished to plead guilty. He stated, however, that
he did not understand to what he was pleading guilty, but “just went along with it” because he
believed the State had a“wholelot against [him],” and he believed the victim would testify against
him. The Petitioner stated that helater discovered that no one had contacted the victim. Hetestified
that he did not inform Counsel that the victim failed to appear at the preliminary hearing. He
explained that he was not aware that this was important information to give to Counsel because,
although he wasin trouble before, he has never been through a preliminary hearing. The Petitioner
said that he pled guilty essentially because he was afraid of aworse outcome if he went to trial.

On cross-examination, the Petitioner stated that, while out on bond, he did not attempt to
contact Counsel in person or on the telephone. He said that he expected Counsel to contact him.
The Petitioner conceded that, because he was the person facing incarceration, it was his
responsibility to contact Counsel. He said that, after he was arrested for drug possession and placed
back in custody, he met with Counsel and signed the guilty plea paperwork. He testified that
Counseal explained the paperwork and the waiver documents with him before he signed those
documents. The Petitioner testified that he believed Counsel was going to get him a“package deal”
on both thedrug charge and the aggravated assault charge. He denied that hetold Counsel hewanted
aten-year sentencein order to serve histime at the Department of Correction. He stated that hetold
Counsel he would accept aten-year sentenceif it was for both the drug possession and aggravated
assault charges.

The Petitioner stated that he recalled the trial court telling him that he was pleading guilty
only to the aggravated assault charge, and that the trial court did not mention the drug possession
charge. He said that the trial court explained that he was waiving the right to a jury trial, and
pleading guilty to aclass C felony. The Petitioner testified that he did not know about classes of
offenses or sentence ranges, but stated that he “knew aggravated assault [did not] carry [a] seven or
[a] six year” sentence. The Petitioner testified that he told the tria court that he was entering his
guilty pleafreely and voluntarily, that no one had forced or threatened him, and that he was satisfied
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with Counsel’ s representation.

Onre-direct examination, the Petitioner stated that hisbrother “took the[drug] case” and that
was why that charge against him was dropped. He stated that he had two prior felony convictions,
but he had never beentotrial. Hetestified that hedid not know trial procedure, and Counsel did not
explain any of that procedure to him.

Counsdl, an assistant public defender, testified that she represented the Petitioner when his
case came up to thetrial court. Counsel said that she was unaware that the victim did not show up
at the preliminary hearing because the information in the Petitioner’s case file stated that the case
was a waiver bind-over, therefore, she assumed that the Petitioner had waived the preliminary
hearing. Counsel stated that she gavethe Petitioner her card and asked him to contact her before his
court date, but the Petitioner did not do so. Counsel testified that, on the Petitioner’ s court date, July
3, 2001, shetold thetrial court that the Petitioner had not contacted her, and the trial court told the
Petitioner he needed to contact Counsel and then reset the Petitioner’s court date for August 22,
2001. Counsel stated that she had the Petitioner’ saddress, but did not attempt to contact him at that
address. Counsel said that she did not discuss anything with the Petitioner at his court appearance
onJuly 3, 2001. She said that she copied the State’ s entire casefile on the Petitioner, and read over
that information with the Petitioner when they met on August 22, 2001.

Counsel testified that the Petitioner informed her that he was guilty, and he wished to plead
guilty. Shesaid that the Petitioner told her that he wished to accept a sentence of ten years, and that
Counsel refused to allow the Petitioner to plead to ten years, informing him that the maximum
sentence he could receive at trial wasten years. Counsel stated that she spoke with her supervisor
because she was unsure whether she should conduct a mental evaluation on the Petitioner, but her
supervisor told her that defendants sometimes request sentences of over six years so that they can
serve their time in the Department of Correction. She said that the Petitioner indicated that he
wanted asentence of over six years so that hewould serve histime in the Department of Correction.
Counsel explained that after speaking with her supervisor she felt comfortable alowing the
Petitioner to plead to the seven years, and did not feel that a mental evaluation was necessary. She
said that she had no trouble communicating with the Petitioner, and did not believe that he had any
trouble understanding his situation.

Counsel said that she investigated the possibility of “pleading out” the Petitioner’s drug
charge, and, athough unsure of the reason, determined that the Petitioner should proceed on the
aggravated assault chargeonly. Shesaidthat the Petitioner’ sdrug charge never cameto her division,
so shedid not know itsfinal disposition. Counsel stated that she explained to the Petitioner hisright
toatrial and to call witnesseswhen shewent over the guilty pleapaperwork with him. She said that
she told the Petitioner that he could not appeal the guilty plea. Further, Counsel said that the
Petitioner seemed to understand this information. She testified that she read the affidavit of
complaint to the Petitioner, but she did not give him a copy.

On cross-examination, Counsel testified that the Petitioner never informed her that hewished
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to go to tria, and she denied that she told the Petitioner that it was her decision whether the
Petitioner went to trial. She stated that she never told the Petitioner that there was no defensein his
case and his only choice wasto plead guilty. Counsel said that the Petitioner’ s case file contained
information that the victim told the officers at the crime scenethat she did not wish to press charges,
but thefile did not contain information that the victim denied that the Petitioner wasthe person who
assaulted her. She stated that she did not coerce or threaten the Petitioner into pleading guilty.
Counsel testified that she gets mental evaluations for the defendants that she represents more
frequently than she needs*just to beonthe safe side,” but she did not feel that was necessary inthis
case.

Counsel explained the manner in which she reviews the guilty plea paperwork with her
clients. She stated that she explains the procedure of atrial, the right to an appeal, and the ways a
negotiated plea agreement differ from atrial. She said that she told the Petitioner his offense class
and sentence range, and even wrote this information down on the waiver and plea documents.

On re-direct examination, Counsel testified that she told the Petitioner that he had the right
to testify on his behalf at trial, and that no one could force him to testify or deprive him of the right
to testify. She said that she was unsure whether she told the Petitioner that a decision not to testify
could not be held against him, but she was sure she informed him that the choice to testify was
entirely hisand that the State woul d bear the burden of proving the Petitioner’ sguilt. Shestated that,
when sheread over the affidavit with the Petitioner, shetold him that thevictim did not wish to press
charges. She said, “that’s in the affidavit that [the victim] didn’t want to prosecute. But [law
enforcement] arrested him anyway.”

On re-cross examination, Counsel explained that the prosecutor assigned to the Petitioner’s
case was “adamant about all his [domestic violence] cases.” She said that the victim’ s reluctance
to testify would not have likely deterred the Petitioner’s prosecution. She explained that the
prosecutor would probably have dicited the victim’s testimony, but the victim’s presence is not
aways necessary for prosecution of an offense.

The post-conviction court found that the Petitioner declined the State' spleaoffer of six years,
choosing instead to accept seven years in order to serve his sentence at the Tennessee Department
of Correction. The post-conviction court further found that “the Petitioner admits that his decision
to enter a guilty pleawas made freely and voluntarily.” Based on its findings, the post-conviction
court concluded that the Petitioner entered hisguilty plea“knowingly and intelligently” and “freely
and voluntarily.” Further, the court concluded that the Petitioner failed to prove that he received
ineffective assistance of counsel. The court dismissed the Petitioner’ s petition for post-conviction
relief. Itisfrom thisjudgment that the Petitioner now appedls.

Il1. Analysis

The Petitioner contends that the post-conviction court erred in dismissing his petition for
post-conviction relief. Specifically, the Petitioner asserts: (1) his guilty plea was not entered
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knowingly and voluntarily; and (2) he was denied the effective assistance of counsel. The State
counters that the Petitioner waived both of these issues by failing to cite to any portion of the
appellate record in his briefs to this Court, and, aternatively, the Petitioner received effective
assistance of counsel and entered a knowing and voluntary guilty plea.

In order to obtain post-conviction relief, a petitioner must show that hisor her conviction or
sentence is void or voidable because of the abridgment of a constitutional right. Tenn. Code Ann.
8§ 40-30-103 (1997). The petitioner bears the burden of proving factual allegations in the petition
for post-convictionrelief by clear and convincing evidence. Tenn. Code Ann. §40-30-110(f) (1997).
Uponreview, thiscourt will not re-weigh or re-evaluatethe evidencebel ow; all questionsconcerning
the credibility of witnesses, the weight and value to be given their testimony, and the factual issues
raised by the evidence areto beresolved by thetrial judge, not the appellate courts. Momonv. State,
18 SW.3d 152, 156 (Tenn. 1999); Henley v. State, 960 SW.2d 572, 578-79 (Tenn. 1997). A post-
conviction court’ sfactua findings are subject to ade novo review by this Court; however, we must
accord these factual findings a presumption of correctness, which is overcome only when a
preponderance of the evidenceis contrary to the post-conviction court’ sfactual findings. Fieldsyv.
State, 40 SW.3d 450, 456 (Tenn. 2001). A post-conviction court’s conclusions of law are subject
to a purely de novo review by this Court, with no presumption of correctness. |d. at 457. The
Tennessee Supreme Court has held that the issue of ineffective assistance of counsel is a mixed
guestion of law and fact and, as such, is subject to de novo review. Statev. Burns, 6 S\W.3d 453,
461 (Tenn. 1999).

A. Waiver

Initially wenotethat the Petitioner waived both issuesby failing to referenceto the appel late
record in hisbrief to this Court. Under Rule 10(b) of the Rules of the Court of Criminal Appeals,
“Issueswhich are not supported by argument, citation to authorities, or appropriate referencesto the
record will be treated as waived in this court.” Tenn. Ct. Crim. App. R. 10(b). Accordingly, the
Petitioner has waived his claims for relief by failing to provide any references to the record,;
however, we will nonetheless proceed to address the Petitioner’s claims on their merits.

B. Guilty Plea

The Petitioner contendsthat hisguilty pleawasinvoluntarily and unknowingly entered. Our
Supreme Court set forth the following standards pertaining to the constitutional requirements for
valid guilty pless:

Thecasesof Boykinv. Alabamaand Statev. Mackey arethelandmark constitutional
casesfor analyses of guilty pleas. Boykinv. Alabama, 395 U.S. 238, 89 S. Ct. 1709,
23 L. Ed. 2d 274 (1969) (federal standard); Statev. Mackey, 553 SW.2d 337 (Tenn.
1977) (state standard). In Boykin, the United States Supreme Court held that before
atrial judge can accept aguilty plea, there must be an affirmative showing that it was
givenintelligently and voluntarily. Id. at 242,89 S. Ct. at 1711, 23 L. Ed. 2d at 279.
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In order to find that the plea was entered “intelligently” or “voluntarily,” the court
must “ canvasy| ] the matter with the accused to make sure he hasafull understanding
of what the plea connotes and of its consequences.” Id. at 244, 89 S. Ct. at 1712, 23
L. Ed. 2d at 280 (emphasis added).

State v. Pettus, 986 S.W.2d 540, 542 (Tenn. 1999). Further, the Court has explained that “apleais
not ‘voluntary’ if it isthe product of ‘[i]gnorance, incomprehension, coercion, terror, inducements,
[or] subtle or blatant threats,”” Blankenship v. State, 858 S.W.2d 897, 904 (Tenn. 1993) (quoting
Boykin, 395 U.S. at 242-43), or if the defendant is“incompetent or otherwise not in control of [his]
mental facilities” when the pleais entered. 1d. at 904 (quoting Brown v. Perini, 718 F.2d 784, 788
(6th Cir. 1983)). In determining whether a pleaisknowing and voluntary the court should examine
the totality of the circumstances, including the following factors:

[T]he relative intelligence of the defendant; the degree of his familiarity with
criminal proceedings; whether he was represented by competent counsel and had the
opportunity to confer with counsel about the options available to him; the extent of
advice from counsel and the court concerning the charges against him; and the
reasons for hisdecision to plead guilty, including adesire to avoid agreater penalty
that might result from ajury trial.

Powersv. State, 942 S.W.2d 551, 556 (Tenn. 1996) (quoting Blankenship, 858 S.\W.2d at 904).

Inthe caseunder submission, therecord refl ectsthat the Petitioner knowingly and voluntarily
entered hisplea. ThePetitioner issufficiently intelligent to enter aknowing and voluntary plea. The
Petitioner testified that he could read and write without difficulty and that he had an eleventh grade
education. ThePetitioner’ stestimony at both the post-conviction hearing and the guilty pleahearing
display that he was familiar with criminal proceedings. Counsel testified that she had no difficulty
communicating with the Petitioner.

Further, Counsel testified that she explained the charges against the Petitioner and that the
Petitioner understood the charges. Both the Petitioner and Counsel testified that Counsel reviewed
the guilty plea paperwork with the Petitioner and explained the rights and procedures that he was
waiving but that would be availablewith atrial. Counsel testified that she advised the Petitioner not
to plead guilty to aten-year sentence, despitethe Petitioner’ srequest for such sentence, advising him
instead to agree to a sentence only as long as necessary for the Petitioner to serve his time at the
Department of Correction. The Petitioner told the trial court that he was satisfied with Counsel’ s
representation.

Additionally, the Petitioner was fully advised of hisrights by thetrial court. The transcript
of the guilty plea hearing reflects that the trial court fully questioned the Petitioner regarding his
rights to a jury trial, his right to testify, and his rights to call and cross-examine witnesses. The
transcript reflects that the Petitioner told the trial court that he fully understood his rights and that
he was entering his plea voluntarily and free from any threats or coercion. Counsel also testified,
at the post-conviction hearing, that she had fully reviewed the Petitioner’ srightsand explained these
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rights to him. The Petitioner admitted that he pled guilty because he wished to serve his time and
move on, and he admitted to informing Counsel of thisfact. The post-conviction court found that
the Petitioner entered his plea knowingly and voluntarily. Based on the record before us, we find
no error in the judgment of the post-conviction court.

C. Ineffective Assistance

The right of a criminally accused to representation is guaranteed by both the Sixth
Amendment to the United States Constitution and Articlel, section 9, of the Tennessee Constitution.
Id.; Baxter v. Rose, 523 SW.2d 930, 936 (Tenn. 1975). Thisright to representation includes the
right to “reasonably effective” assistance. Burns, 6 SW.3d at 461. In reviewing a clam of
ineffective assistance of counsel, this Court must determine whether the advice given or services
rendered by theattorney arewithintherange of competence demanded of attorneysin criminal cases.
Baxter, 523 SW.2d at 936. To prevail on aclaim of ineffective assistance of counsel, a petitioner
must show that “counsel’s representation fell below an objective standard of reasonableness,”
Strickland v. Washington, 466 U.S. 668, 688 (1984), and that this performance prejudiced the
defense, resulting in afailure to produce areliable result. 1d. at 687; Cooper v. State, 849 SW.2d
744, 747 (Tenn. 1993). To satisfy therequirement of prejudice, apetitioner must show areasonable
probability that, but for counsel’s unreasonable error, the fact finder would have had reasonable
doubt regarding the petitioner’ squilt. Strickland, 466 U.S. at 695. Thisreasonable probability must
be “sufficient to undermine confidence in the outcome.” 1d. at 694; see dso Harris v. State, 875
S.W.2d 662, 665 (Tenn. 1994).

When eva uating anineffectiveassi stance of counsel claim, thereviewing court should judge
the attorney’ s performance within the context of the case asawhole, taking into account all relevant
circumstances. Strickland, 466 U.S. at 690; State v. Mitchell, 753 SW.2d 148, 149 (Tenn. Crim.
App. 1988). The reviewing court must evaluate the questionable conduct from the attorney’s
perspective at the time. Strickland, 466 U.S. at 690; Cooper, 849 S\W.2d at 746; Hellard v. State,
629 S.W.2d 4, 9 (Tenn. 1982). In doing so, the reviewing court must be highly deferential and
“should indulge a strong presumption that counsel’s conduct falls within the wide range of
reasonabl e professional assistance.” Burns, 6 S.W.3d at 462. Counsel should not be deemed to have
been ineffective merely because a different procedure or strategy might have produced a different
result. Williamsyv. State, 599 SW.2d 276, 279-80 (Tenn. Crim. App. 1980).

In cases involving a guilty plea or a plea of nolo contendere, the petitioner must show
prejudice by demonstrating that, but for counsel’ serrors, hewould not have pleaded guilty but would
haveinsisted upon going to trial. See Hill v. Lockhart, 474 U.S. 52, 59 (1985); Bankston v. State,
815 SW.2d 213, 215 (Tenn. Crim. App. 1991).

In the case under submission, the Petitioner has failed to prove by clear and convincing
evidence that he received ineffective assistance of Counsel or that he was prejudiced by Counsel’s
representation. Counsel testified that she met with the Petitioner and reviewed his guilty plea
paperwork and hisrights if he wished to go to trial. Counsel explained that she was available to
meet with the Petitioner prior to that date, but the Petitioner failed to contact her to arrange any
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meeting. Counsel testified that she reviewed the State’s discovery file with the Petitioner and
discussed hisoptionsregarding trial and sentencing. Further, Counsel testified that she spoketo her
supervisor about the Petitioner’s expressed desire to accept a ten-year sentence, the maximum he
could receiveif he went to trial, and she felt assured, by both her conversation with her supervisor
and her conversations with the Petitioner, that the Petitioner was sufficiently intelligent and
competent to understand his circumstances. Although the Petitioner denied some of thesefacts, the
post-conviction court did not accredit histestimony, and this Court will not re-weigh or re-eva uate
issues of credibility. Based on the findings of the trial court, we cannot say that Counsel’s
representation of the Petitioner fell below the objective standard of reasonableness required of
criminal defense attorneys. Thus, the Petitioner has failed to satisfy his burden of proof, and this
issue is without merit.

I11. Conclusion

In accordance with the foregoing reasoning and authorities, the judgment of the post-
conviction court is affirmed.

ROBERT W. WEDEMEY ER, JUDGE



