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OPINION

FACTS



Thevictimin this case, Melissa Bly-Ferris, was the defendant’ s estranged wife. According
to the State’ sproof at trial, on February 10, 1997, the defendant, accompani ed by two codefendants,
Rickie Hopkinsand Christopher Willis, forced hisway into the victim’ s apartment, handcuffed her,
took her jewelry and $113 in cash, and then transported her to Willis' home where she was confined
for two days. On the third day, the defendant took the victim for aride in his vehicle and she
managed to escape. The defendant was subsequently charged in three separateindictmentswith two
counts of especially aggravated kidnapping, two counts of aggravated burglary, and one count of
aggravated robbery.

The State' sfirst witness at the defendant’ s May 20-24, 2002, trial was Geoffrey D. Greene,
who testified that, in February 1997, he and the victim were engaged to be married and had been
living together in a Memphis apartment for approximately four months. On Monday, February 10,
1997, he departed for work at about 7:40 am., leaving the victim alone in the apartment. Noticing
en route that the air in one of his vehicle's tires was low, he pulled into a service station and
discovered that thetire had been slashed. Ashewas putting on the spare tire, ayoung man he later
learned was Rickie Hopkins approached and repeatedly asked him for a ride, making him
uncomfortable by his persistence. He, therefore, kept a cautious eye on Hopkins as he compl eted
changing thetire.

After continuing to hisworkplace, Greenetel ephoned thevictim at about 9:30 am. but failed
to reach her. When he arrived home at lunchtime, he discovered the apartment door unlocked, the
telephone off the hook, the victim’s jewelry box missing, and the victim gone. After the police
officer who responded to his call for assistance had taken his report and left, Greene drove to the
defendant’ s home on Jessamine Cove but found no one at home. He then contacted the victim’s
family and friends and posted flyers with the victim’s photograph in the neighborhoods around the
victim’ sgpartment and the defendant’ shome. On thethird day of the victim’ sdisappearance, acting
inresponseto atip generated by one of theflyers, hereturned to the defendant’ shomein timeto see
the defendant departing in a jeep with the victim as his passenger. After some maneuvering, he
managed to block the jeep with hisvehicle and stop the defendant. At that point, the victim jumped
from the jeep and ran over to his vehicle. She got inside and he immediately drove them to the
policedepartment. Greeneacknowledged he never contacted the defendant to inform himthevictim
wasmissing. Hesaid, however, that the victim had previously warned him to suspect the defendant
if anything should ever happen to her.

After waiving his Fifth Amendment rights, twenty-six-year-old Rickie Hopkins, who was
indicted with the defendant on the same charges, testified he had been incarcerated since May 1997,
first in the Mississippi Department of Corrections on burglary and fal se pretenses convictions, and
since January 2000 at the Shelby County Jail. In December 1996 he was living in the defendant’s
Memphis home with the defendant, with whom he had enjoyed along-term friendship, and “Little
John,” the young son of the defendant and the victim. Hopkinstestified he was hiding out from the
police, having violated his Mississippi probation on his burglary and false pretenses convictions.
He said the victim, who was also his friend, was not living with the defendant at the time and that
the defendant was actively searching for her. The defendant took Hopkinsto area strip clubs with
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instructionsto look for the victim and, without aerting her, report back to himif he should spot her
working inside. Hopkins said he complied but never saw the victim at any of the clubs he checked.

Hopkinstestified thevictim had | eft the defendant on several previousoccasionsonly to have
the defendant force her to return to him. Asan example, Hopkinsrelated a 1994 incident in which
the defendant instructed him to invite the victim to a party at his apartment. Hopkinstestified that
whenthevictimarrived with aboyfriend named Gary, the defendant and one of the defendant’ ssons,
who werewaiting inthe darkened kitchen with shotguns, forced Gary onthefloor at gunpoint, bound
hisarmswith a coat hanger, and carried him outside to hisvehicle. He said he and the defendant’ s
son then drove Gary to his home while the defendant, the victim, and another woman followed in
a separate car. Afterwards, the defendant and the two women, whom Hopkins described as
“hysterical,” “just left.”

Hopkins testified that on February 9, 1997, the defendant and Christopher Willis left the
defendant’ s house together at about 10:00 p.m. while he stayed behind to babysit Little John. When
the men returned at 2:00 or 3:00 the next morning, Willis had a brown paper bag containing two
pistols: a black, semi-automatic that looked like a9 millimeter, which he gaveto the defendant, and
achrome 357, which he put in hisown pocket. The defendant instructed Hopkins to pack some
clothing for Little John and told him that they were going to take the baby to afriend’ sbefore“going
to go get [thevictim].” According to Hopkins, the defendant had located the victim at least aweek
before and had learned the vehicle Greene was driving and Greene' s work schedule.

Hopkins testified they arrived at the victim’s apartment complex at about 5:00 am. after
dropping Little John off with the defendant’ sfriend. He said they waited in the defendant’ s parked
jeep while the defendant formulated a plan for gaining entry into the apartment, discussing with
Willishow they would slash Greene' stire, hide besidethe building, and follow Greene back into the
apartment after he discovered the flat. In accordance with that plan, Willis slashed the tire and
Willisand the defendant took positions beside the building, leaving Hopkinsin the vehiclewith the
engine running. However, when Greene came out, he drove off without seeing the flat. Therefore,
the defendant and Willis returned to the jeep and the defendant began trailing Greene down the
street. Soon, Greene pulled into a service station and the defendant stopped at a nearby shopping
center. There, he handed Hopkins his pistol with instructionsto pull it on Greene after obtaining a
ride from himin his vehicle.

Failing in his attemptsto get Greeneto give him aride, Hopkins returned to the jeep, where
he, Willis, and the defendant watched as Greene changed hisflat tire. They then followed Greene
to hisworkplace before returning to the victim’ s apartment, where Hopkins gave the pistol back to
the defendant, who dlid it under his seat. The defendant and Willis then discussed having Willis
force his way into the victim’s apartment by posing as a process server, with the defendant and
Hopkins to follow within afew minutes of his entry to the apartment. Accordingly, Willisleft the
jeep, and Hopkinsand the defendant waited about four minutesbefore going to the apartment, where
they found the door unlocked and Willis sitting inside beside the victim on a couch.



Hopkins testified that he did not see Willis' gun at that time and did not know if the
defendant brought his pistol to the apartment. Nonethel ess, hewas positivethat thevictim, whowas
crying and obviously distraught, had not invited Willis into the apartment and did not want any of
them to bethere. He said the defendant ordered the victim to go into the bedroom with him, and he
overheard her yelling to the defendant that he was not “worth shit” and she did not want to go with
him. When the defendant called, Hopkins and Willis also went to the bedroom, where the victim
was packing clothesin asuitcase. Shefinished packing and the defendant picked up her purse, told
Willisto get her suitcase, and ordered Hopkins to get her jewelry box.

Hopkins testified that Willis, additionally, took some cash that was lying on a stereo in the
apartment. He said the defendant stopped to handcuff the victim’s wrists at the front door before
throwing a coat over her arms and escorting her out to the jeep, where he made her lie down in the
backseat and had Hopkins, who got in the back with her, cover her with ablanket. The defendant
then drove around for about forty-five minutes before pulling into the garage at Willis' house and
taking the victim out of the jeep and into a bedroom of the home where she remained for the next
two days. During that time, the victim emerged from the bedroom only twice, each time
accompanied by the defendant.

Hopkins was positive that the victim did not willingly accompany the defendant into the
house and was not free to leave onceinside. He said each of the home' s three doors had a double
deadbolt lock that could be opened from the inside only with akey. He claimed he did not have
access to a key and was therefore himself unable to leave the house during the time the victim was
kept hostage. He stated that the defendant also remained in the house during that time but that
Willis went out each day to work as ataxi-cab driver. On the second day, Willis returned with one
of theflyerswith thevictim’ s photograph, which he showed to the defendant. The defendant reacted
by calling theflyer ajoke and saying that Greene was wasting histimetrying to find thevictim. The
next day, however, the defendant asked Hopkinswhere hewanted to be dropped off, telling him that
he was going to take the victim to a cabin in Hardy, Arkansas, where Greene would not find her.
Hopkins testified that the defendant and the victim took him to the Southland Mall between noon
and 1:00 p.m. that day, and he did not see them again.

Hopkins denied he had been promised anything in exchange for his testimony but
acknowledged he anticipated being allowed to plead guilty to the charges with his sentencing to be
determined at alater time. Hefurther acknowledged that the defendant never discussed robbing the
victim and that Willistook the cash from the apartment on hisown. Hesaid that, to hisknowledge,
Willis did not share any of the cash with the defendant. He conceded he never saw the defendant
holding a weapon on the victim.

On redirect examination, Hopkins agreed that the prosecutor had told him he would betried
separately and would be allowed to plead guilty only if the victim consented. He explained that his
primary motivation for testifying was hisdesire to accept responsibility for hisactionsand to put the
matter behind him. In support of that claim, he identified a 2001 letter he had written to the
prosecutor in which he had offered to plead guilty and had stated that he wanted no part in causing
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any further harmto thevictim. Intheletter, Hopkinsreported having learned that the defendant had
threatened that his brother and friends were going to prevent the victim from testifying at trial.

Thetwenty-four-year-old victim began her testimony by describing her relationship with the
forty-eight-year-old defendant. She said she married the defendant when she was fifteen years old
and pregnant with hischild. The marriage was partly one of convenience, allowing her to become
legally emancipated so that she could work as astripper while still aminor. The defendant initially
treated her well but after the birth of their child grew increasingly controlling, dictating her clothing,
makeup, and actions, and accompanying her to her workplace and forcing her to give him the money
she earned from dancing. Although sheleft him several times, he alwayseventually located her and
forced her at gunpoint to return to him. She said the defendant a so constantly threatened to kill her
andwasoncearrested for choking her, but the chargeswerelater dropped. Shetestified shehadfiled
two divorce petitions against him: one soon after she turned eighteen, which was dismissed when
sheinadvertently missed acourt date; and asecond onethat was still pending. Thevictim expressed
her belief that the defendant had no intention of letting her go and said that he had engaged in a
number of delaying tacticsto prevent the divorce from being finalized.

The victim testified that at the time of the kidnapping she had filed for divorce and was
fighting the defendant for custody of their son, who was at the time still living with the defendant.
On February 10, 1997, she awoke to the sound of aknock at the door of the apartment she shared
with Greene, followed by a man’s voice stating that he was a process server for Melissa Ferris.
Expecting it to be someone serving papers in connection with her pending divorce, she opened the
door to find Willis, ataxi-cab driver she and the defendant knew from the club where she worked,
standing at her door with asilver revolver in hishand. Although she screamed and attempted to shut
the door, he forced hisway inside and pushed her onto the couch, where he placed his knees on her
stomach as he attempted to handcuff her. Shetold him she was pregnant, struggled, and slid to the
floor. At about thetime he managed to get the handcuffs on her, Hopkinswalked in, followed afew
minutes later by the defendant.

The victim testified that she did not see Hopkins with a gun. The defendant, however,
opened up histrench coat to show her ablack pistol he had in the side of his pants and told her he
would shoot her if she continued to scream, tried to run, or caused any other problems. He then
picked her up from where she was sitting handcuffed on the floor and took her to the bedroom,
telling her that he wanted to make it appear asif she had left Greene. The victim said that the men
ultimately removed some of her clothing, her backpack, her jewelry and jewelry box, and $113 in
cash from the apartment. She remembered that the defendant picked up a bag of her clothing but
could not remember who took her jewelry box from the gpartment. She said she believed it was
Hopkinswho took the cash. At alater point in her testimony, however, she stated that the defendant
appeared to bethe onein charge and that he gave the other men ordersthroughout the entire episode.

The victim testified the defendant held his gun in her back as he walked her from the

apartment to his jeep, threatening to shoot if she “act[ed] stupid.” She described the blanket that
covered her during the thirty-minute-to-an-hour drive from her apartment to Willis home and the
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bedroom in which the defendant placed her upon their arrival. She said there were no lightsin the
bedroom and the windows were covered in aluminum foil, but the first time the defendant left her
alone she scratched asmall hole in the foil. Through that small hole, she gained enough of aview
of the street to allow her to later identify the location to the police.

The victim provided further descriptions of the conditions under which she was kept in the
house, testifying that the defendant |eft the handcuffs on her wristsfor the entirefirst day but on the
second day placed them on her ankles instead. She said that for most of the time the defendant
stayed in the bedroom with her, placing his gun on the dresser and aternating between threatening
to kill her and talking about the wonderful things they were going to do together in the future.
During that time, her son, who was brought to the house sometime after her arrival, wasin and out
of the bedroom. She ate nothing during her period of captivity because she refused the spaghetti the
men offered her the first night and they never again offered her any food. She said the defendant
reacted with anger when Willis showed him the missing flyer with her picture, screaming that it
would now be along time before they would be able to leave the house.

Thevictimtestified shehad no opportunity to escape because therewere bars on the bedroom
windows and one of the men was aways in the living room. She therefore tried to convince the
defendant that she still loved him and was willing to abort her baby for him, and she believed she
was finally successful in that attempt after she had been held captive for about two days." At that
point, he placed the handcuffs back on her wrists, wrapped her in a blanket, and took her back
through the house to the garage where he once again placed her in the backseat of the jeep with
Hopkinswhile he got in the front seat with their son. Both he and Hopkins had agun at the time but
shedid not seeWillis. After driving for awhile, the defendant pulled over and removed her blanket
and handcuffs. She then got in the front seat with the defendant and their son got in the backseat
with Hopkins.

The victim then said that after dropping Hopkins off at the Southland Mall, the defendant
drove her and Little John to Mason, Tennessee, to look at a house with abasement, telling her that
he needed aplaceto put her if she“misbehaved.” Hethentook them to hishomein Memphiswhere
they gathered her bags, placed them in thejeep, and prepared to depart. Greene arrived asthey were
leaving and engaged the defendant in a type of “car tag” as he attempted to stop the jeep and the
defendant attempted to get away. During this time, the defendant warned her not to get out of the
jeep and threatened to kill her if shedid so. However, when Greene finally succeeded in stopping
the jeep, shetook a chance and jumped from the jeep, leaving her son behind as sheran to Greene's
vehicleand got inside. Before shecould shut the car door, Greene sped away and droveimmediately
to the police department where she reported the kidnapping.

The victim stated that she was scared of the defendant during the kidnapping and remained
extremely fearful of him at the time of trial. She explained that since her ordeal she had received
anumber of strangetelephone callsand thought she had seen the defendant and othersfollowing her.

1The victim testified she was unsure of the exact length of time she was held in the bedroom.
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She said she had been placed in awitness protection program and moved numerous times, but the
defendant had been “spotted in quite a few places around where [she was] staying, quite a few
times.” Thevictimwasadamant that she did not accompany the defendant anywhere of her own free
will and had not consented to the removal of any of her property from her apartment.

On cross-examination, the victim testified that, since the kidnapping, the defendant had shot
her roommate in the throat and consequently had a charge of attempted second degree murder
pending against him. She acknowledged she told the police in her origina statement that the
defendant had carried, rather than walked, her from her apartment. However, she explained that and
other inconsi stencies between her statement and her trial testimony by thefact that the statement had
been given immediately upon the conclusion of her ordeal, during which she had been locked in a
bedroom for three days and two nights.

Force Robertstestified hewasaformer lieutenant of the Shelby County Sheriff’ sDepartment
and had been assigned to search the defendant’ s jeep following the kidnapping. He said he found
awoman's leather coat and a blanket matching the victim’s descriptions inside the vehicle, but he
had no way of determining how long the items had been there.

Eddie Scallionstestified he was a detective with the Shelby County Sheriff’s Department in
1997 and that he executed a search warrant on Willis' house in connection with hisinvestigation of
the kidnapping. Scallions identified photographs of a number of objects he found inside the
residence, including a police scanner; apartial box of Winchester .38 caliber ammunition; a .357
Smith and Wesson revolver alongwith six liveroundsof .38 caliber ammunition, which hesaid were
capable of being fired from the gun; a Peerless handcuff box; an instruction manua for the
handcuffs; and a handcuff key. In addition, he testified that the windows on the east side of the
house, which faced the street, were covered with tin-foil and that one of the windows had a small
tear in thefail.

Dr. Gerald Stipanuk, the medica director of the Shelby County Jail, testified that the
defendant, who wasin awheelchair in the courtroom, suffered from arthritisin hisright hip and had
received a hip replacement on April 24, 2001. He said the defendant was capable of walking; the
wheel chair had not been prescribed and the defendant’ streatment plan called for him to exercise as
much as possible. He stated that the defendant had frequently sought medical treatment during his
incarceration. During the course of his treatment, the defendant had told Dr. Stipanuk that he had
recently won a million-dollar lawsuit against the Shelby County Jail and that he was being
represented by ateam of four attorneys.

Attorney Michael Gatlin testified he represented the bonding company that had made a
$50,000 bond on the defendant, which the defendant had forfeited on June 28, 1999, by hisfailure
to appear at hisoriginal trial date. He said the company had hired several bounty hunters, including
one who reported that he had located the defendant at a paramilitary encampment in Arkansas but
wasunwillingtoretrievehimfromthat location. Gatlintestified heeventually filed alawsuit against
the defendant’ s sister, who had guaranteed the bond with alien on her home and business, and she
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arranged for the defendant to bereturned to custody in exchange for the dismissal of the suit against
her. Accordingto Gatlin’srecords, the defendant was returned to custody “[o]n or about” February
22, 2000.

Against the advice of hiscounsel, the defendant testified in hisown defense, explaining that
he was a*“pimp” and met the victim when, as a runaway, she “fell in with a couple of girls’ who
were “working” for him and began “hanging out” at his house. Asserting that he had never
pretended to be*“agood guy,” he acknowledged he began asexual relationship with the victimwhen
hewasin hislate thirties and she was only fifteen. He insisted, however, that he was not guilty of
any of the offenses for which he was on trial. Specifically, he denied that he ever kidnapped the
victim, broke into her apartment, robbed her, or held her anywhere against her will.

The defendant testified he married the victim to enable her to become legally emancipated
so that she could work as atopless dancer. He said the victim worked for him for about four years
until she turned eighteen, at which time he terminated the relationship. He stated the victim left
severa times over the course of their relationship, including once when she abandoned their child
alone in a house when the child was only six months old and sick with a fever. The defendant
maintained that the victim was always free to come and go as she wished and that he never
threatened or forced her to return to him. He denied he contested the divorce but said he had filed
for an extension of timeto respond to the second petition because of the number of fal se alegations
contained init, including the victim’ sclaim that he had paid hisfriendsto kidnap her and that he had
shot her friend in the neck while attempting to kill her. The defendant also denied that he had ever
belonged to awhite supremacist paramilitary group and said that, to hisknowledge, he had not been
indicted on one count of murder in the second degree, as aleged in the petition.

The defendant testified that on February 10, 1997, Hopkins, who worked for him, was at the
Memphis Inn with some of the“girls,” while he was at home with Little John, several other “girls”
and afew men. He said that at about 8:30 or 9:00 am., Willis, who aso worked for him, camein,
gave him about $3000 he had collected from some of the women who had worked the previous
night, and informed him that the victim was at his house and wanted to see him. The defendant
testified that Willis' housewas a*“flop house” and was used as a base from which the cabdriversin
his employ transported the women to area hotel rooms for their work.?

The defendant testified that when he and his son arrived at Willis' house, they found the
victim sitting inside with severa other women. After they had talked for a while, the victim
voluntarily accompanied him and Little John first to the grocery store, where she remained in the
jeep with the engine running while he and Little John shopped, and then back to the flop house
where they spent the night. When asked if the victim was free to leave, the defendant replied:

2The defendant later explained that the aluminum foil covering the house’s windows was used to block the
sunlight so that the women, who worked at night, would be able to sleep during the daytime.
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If she wanted to, she could have. She could have called anybody. [Willig]
was in and out of the house. There were two or three cars there at the house. She
could have went with anybody. She could have gotten in the cab with [Willis] when
hewas going -- If shewanted to go out and turn atrick while he wasthere, she could
have took off. If shewanted to go to the store, she could have jumped in the car and
took off.

He said that the next day he, the victim, and their son dropped Hopkins off at the Southland Mall
before driving to a house the victim wanted him to see, which was located in either Mason or
LaGrange. Hetestified that they stopped to eat at arestaurant on their return trip and that heleft the
victim alonewhile hetook their son to therestroom. Accordingto the defendant, therewere several
other patrons inside the restaurant and a highway patrol vehicle was parked outside when they
arrived. Thevictim, however, made no attempt to inform anyonethat shewasbeing held against her
will. Hesaid they returned to Memphisafter their meal, stopping at several different housesand area
hotelsfor him to collect money from his women before going back to Willis' house. Later, he took
the victim to a strip club, returned home with his son, packed afew things, picked up some of his
women, and then drove to Baltimore, where he remained for approximately two weeks.?

The defendant testified he never encountered Greene at his house whilethe victim was with
him in hisjeep and said that if he had, he would have “ crushed his car up like alittle tin can.” He
said that Greene, Hopkins, and the victim were lying and Dr. Stipanuk had him confused with
someone else. He denied he was“hunting” for the victim on June 21, 1999, or that he shot anyone
whilein the process. He explained hisfailureto appear in court for hisorigina June 28, 1999, trial
date asthe result of the victim’ s having convinced “three or four individuals. . . that it would bein
their best interest” to hold him “for ransom and to extort some pictures.” He said he was held in
captivity for eight months, that he escaped only the day before he was returned to custody, and that
he did not report the kidnapping to the police because his attorney advised him to say nothing about
it until after the conclusion of his trial. Finally, he acknowledged he had been convicted of
kidnapping in 1985.

ANALYSIS
I. Sufficiency of the Evidence

The defendant’ sfirst threeissues, as stated in his brief, essentially amount to achallengeto
the sufficiency of the evidence in support of his convictions for aggravated burglary, especially
aggravated kidnapping, and aggravated robbery. When the sufficiency of the convicting evidence
ischallenged, therelevant question for this court to consider is“whether, after viewing the evidence
inthelight most favorableto the prosecution, any rational trier of fact could havefound the essential
elements of the crime beyond areasonable doubt.” Jackson v. Virginia, 443 U.S. 307, 319, 99 S.

3The defendant claimed to run a broad-ranging prostitution business that serviced several other cities besides
Memphis, including Baltimore and St. Louis.
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Ct. 2781, 2789, 61 L. Ed. 2d 560, 573 (1979); seeaso Tenn. R. App. P. 13(e) (“Findings of guiltin
criminal actionswhether by thetrial court or jury shall be set aside if the evidence isinsufficient to
support the findings by the trier of fact of guilt beyond a reasonable doubt.”); State v. Evans, 838
SW.2d 185, 190-92 (Tenn. 1992); State v. Anderson, 835 S.W.2d 600, 604 (Tenn. Crim. App.
1992). All questions involving the credibility of witnesses, the weight and value to be given the
evidence, and all factua issues are resolved by the trier of fact. See State v. Pappas, 754 S.\W.2d
620, 623 (Tenn. Crim. App. 1987). “A guilty verdict by the jury, approved by the trial judge,
accreditsthe testimony of the witnesses for the State and resolves al conflictsin favor of the theory
of the State.” State v. Grace, 493 SW.2d 474, 476 (Tenn. 1973). Our supreme court stated the
rationale for thisrule:

This well-settled rule rests on a sound foundation. The tria judge and the
jury see the witnesses face to face, hear their testimony and observe their demeanor
onthestand. Thusthetrial judge and jury arethe primary instrumentality of justice
to determine the weight and credibility to be given to the testimony of witnesses. In
the trial forum alone is there human atmosphere and the totality of the evidence
cannot be reproduced with awritten record in this Court.

Bolinv. State, 219 Tenn. 4, 11, 405 S.\W.2d 768, 771 (1966) (citing Carroll v. State, 212 Tenn. 464,
370 SW.2d 523 (1963)). A jury conviction removes the presumption of innocence with which a
defendant is initially cloaked and replaces it with one of guilt, so that on appeal, a convicted
defendant hasthe burden of demonstrating that the evidenceisinsufficient. See Statev. Tuggle, 639
SW.2d 913, 914 (Tenn. 1982).

A. Aggravated Burglary

To prove the defendant guilty of aggravated burglary, the State had to show beyond a
reasonable doubt that he entered a habitation without the owner’s consent and with the intent to
commit afelony, theft, or assault. Tenn. Code Ann. 88 39-14-402, -403 (2003). In this case, the
defendant’ stwo convictionsfor aggravated burglary, which were subsequently merged into asingle
judgment of conviction, were based on his unauthorized entry into the victim’ s apartment with the
intent to commit atheft and with the intent to commit the felony offense of kidnapping. In hisbrief,
the defendant states this first issue as whether the trial court abused its discretion by refusing “to
grant the [defendant] probation on the charge of burglary [sic] in spite of the failure of the State to
prove the entry into the residence of the [defendant’s] wife was for the purpose of committing a
felony.” However, the short “argument” section on this issue consists solely of the defendant’s
assertion that his purpose in entering the victim’ s apartment, “shown even by the testimony of . . .
the alleged victim” “was to remove [the victim] in order to convince her to come back to him.”
Thus, adthough far from clear, the defendant is apparently challenging whether the State adequately
proved that he had the intent to kidnap the victim when he entered her apartment. The State
responds by arguing, inter alia, that the proof was sufficient to show that the defendant entered the
apartment with the intent both to kidnap the victim and to commit atheft. We agreewith the State.
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Viewed in the light most favorable to the State, there was overwhel ming evidence that the
defendant’s intent in entering the apartment was to kidnap the victim. Through the testimony of
Hopkins and the victim, the State established that the defendant, a controlling man who had in the
past used force to make the victim return to him, searched for the victim for weeks, waited a week
after locating her in order to familiarize himself with Greene's work schedule and vehicle, armed
himself and Willis with weapons and a pair of handcuffs, brought Willis and Hopkins with him to
the victim’s apartment complex, and formulated severa different plans for gaining entry into the
apartment and accessto thevictim. Thiswasmore than sufficient proof to show that thedefendant’ s
“purpose’ in entering the victim’s apartment was to do more than “convince her to come back to
him.”

The evidence was al so sufficient to show that the defendant entered the apartment with the
intent to commit atheft. Theft occurswhen aperson, “with intent to deprive the owner of property,
... knowingly obtains or exercises control over the property without the owner’ s effective consent.”
Tenn. Code Ann. § 39-14-103. The victim testified the defendant told her he wanted to make it
appear as if she had left Greene, and she said that her jewelry and $113 were taken from the
apartment in the process of the kidnapping. Although she could not remember who had carried her
jewelry out and thought it was Hopkins who had taken the cash, she testified that the defendant
appeared to be the person directing the enterprise. In addition, Hopkins' testimony, in which he
described the defendant’ s issuing orders to him and Willis throughout the episode, including his
instruction to Hopkins to take the victim’s jewelry box, shows that the defendant exercised a
leadership role in the offenses. From this evidence, the jury could have reasonably concluded that
the defendant entered the apartment with theintent not only to kidnap the victim but also to take her
property. We conclude, therefore, that the evidence was sufficient to sustain the defendant’s
convictions for aggravated burglary.

B. Especially Aggravated Kidnapping

The defendant next contends that the evidence was insufficient to sustain a conviction for
“aggravated kidnapping [sic]” because “the fal se imprisonment was not committed to facilitate the
commission of any felony or flight thereafter.” However, the defendant was convicted not of
aggravated kidnapping but of especially aggravated kidnapping, which, for the purposes of thiscase,
occurs when a person “knowingly removes or confines another unlawfully so as to interfere
substantially with the other’ s liberty” and such act is “[a]ccomplished with a deadly weapon or by
display of any article used or fashioned to lead the victim to reasonably believe it to be a deadly
weapon.” Tenn. Code Ann. 88 39-13-302(a), -305(a)(1). Viewed inthelight most favorableto the
State, the evidence was more than sufficient to support the defendant’s convictions for especially
aggravated kidnapping. Thevictim testified that Willis used asilver gun as he forced his way into
her apartment and that the defendant threatened her with ablack gun when hefollowed Hopkinsinto
the apartment a few moments later. She aso said the defendant held the gun in her back as he
removed her from the apartment, laid it on the dresser as hetalked to her in the bedroom at Willis
house, and had it with him when he eventually brought her out of the house. Although Hopkins
acknowledged he never saw the defendant holding a weapon on the victim, he testified that Willis

-11-



and the defendant armed themselves with a chrome pistol and a black pistol, respectively, before
setting out to kidnap the victim. The State, therefore, presented more than enough proof for a
rational trier of fact to find the defendant guilty of especialy aggravated kidnapping beyond a
reasonabl e doubt.

C. Aggravated Robbery

The defendant was al so convicted of one count of aggravated robbery. Aggravated robbery
isdefined, inter alia, asthe intentional or knowing theft of property from the person of another by
violence or putting the person in fear and which isaccomplished with adeadly weapon. Tenn. Code
Ann. 88 39-13-401(a), -402(a)(1). As previoudly stated, a person commits theft of property by
knowingly obtaining or exercising control over another’s property without the owner’s effective
consent and with the intent to deprive the owner of the property. Tenn. Code Ann. § 39-14-103.
Although his argument on thisissueis again far from clear, the defendant appears to challenge the
sufficiency of the evidencein support of hisaggravated robbery conviction by asserting that thefacts
do not show he intended to deprive the victim of her property. We respectfully disagree. Viewed
in the light most favorable to the State, the evidence established that the defendant and the
codefendants took the victim’'s jewelry and cash after the defendant showed her his gun and
threatened to shoot her if she caused him any problems. Absolutely no proof was presented of the
defendant’ s having returned the jewelry or cash to the victim or of having expressed any intention
of doing so. We conclude, therefore, that the evidence was sufficient to sustain the defendant’s
conviction for aggravated robbery.

II. Trial Court’sFailureto Declarea Mistrial Sua Sponte

The defendant next contends that the trial court erred by failing to declare a mistrial sua
sponte when testimony about his pending indictment for second degree murder was elicited from a
witness. The State argues the defendant has waived the issue by his failure to cite to the record,
provide a supporting argument, raise a contemporaneous objection at trial, or raisetheissuein his
motion for anew trial. We agree with the State.

Therecord reflectsthat thefirst mention of the defendant’ s pending attempted second degree
murder indictment was made by defense counsel as he cross-examined the victim about alleged
inaccuraciesin her divorce petition; specificaly, the fact that the petition alleged the defendant had
been indicted for second degree murder rather than attempted second degree murder. However,
“[e]vidence, evenif inadmissible, cannot bethe basisfor error if elicited by the complaining party.”
Statev. Williams, 851 S.W.2d 828, 833 (Tenn. Crim. App. 1992) (citations omitted). Furthermore,
as the State points out, the defendant failed to raise any objection to the State’ s earlier motion to
admit the divorce petition into evidence at trial, to raise theissuein hismotion for anew tria, or to
citetotherecord or provide an argument in support of theissuein hisappellate brief. We, therefore,
agree with the State that the defendant has waived consideration of thisissue on appeal. See Tenn.
R. App. P. 3(e) (providing that “no issue . . . shall be predicated upon error in the admission or
exclusion of evidence, jury instructions granted or refused, misconduct of jurors, parties or counsel,

-12-



or other action committed or occurring during thetrial of the case, or other ground upon which anew
trial is sought, unless the same was specifically stated in amotion for anew tria”); Tenn. R. App.
P. 27(a)(7) (providing that the appellate brief “shall contain” an argument with citations to the
authorities and appropriate references to the record); Tenn. R. App. P. 36(a) (“Nothingin thisrule
shall be construed as requiring relief be granted to a party responsible for an error or who failed to
take whatever action was reasonably availableto prevent or nullify the harmful effect of an error.”);
Tenn. Ct. Crim. App. R. 10(b) (“Issueswhich are not supported by argument, citation to authorities,
or appropriate references to the record will be treated as waived in this court.”).

Evenif not waived, the defendant would not be entitled to relief on thisissue. Whether to
declareamistrial lieswithin the sound discretion of thetrial court, anditsdecisioninthisregard will
not be overturned on appeal absent a showing of an abuse of discretion. Statev. Land, 34 SW.3d
516, 527 (Tenn. Crim. App. 2000). A mistrial should be declared in a criminal case only when
something has occurred that would prevent an impartia verdict, thereby resulting in amiscarriage
of justice if a mistrial is not declared. Seeid. (citing State v. McPherson, 882 S.W.2d 365, 370
(Tenn. Crim. App. 1994)); State v. Jones, 15 S.W.3d 880, 893 (Tenn. Crim. App. 1999) (citing
Arnold v. State, 563 S.W.2d 792, 794 (Tenn. Crim. App. 1977)). “Generaly a mistrial will be
declaredinacriminal caseonly whenthereisa‘manifest necessity’ requiring such action by thetrial
judge.” Statev. Millbrooks, 819 SW.2d 441, 443 (Tenn. Crim. App. 1991) (quoting Arnold, 563
SW.2d at 794). No such manifest necessity existed in this case. From our review of the record,
defense counsel’s deliberate elicitation of testimony about the defendant’s pending indictment
appears to have been part of hisoverall defense strategy of casting doubt upon the credibility of the
victim by pointing out inaccuracies in the divorce petition and inconsistencies between her tria
testimony and prior statement to police. Thisissue, therefore, iswithout merit.

I11. Consecutive Sentencing

Ashisfinal issue, the defendant contends that the trial court erred in imposing consecutive
sentencing. The burdenison the defendant, asthe party challenging the sentences, to show that the
sentences imposed by the trial court are erroneous. Tenn. Code Ann. 8§ 40-35-401, Sentencing
CommissionCmts.; Statev. Ashby, 823 SW.2d 166, 169 (Tenn. 1991). When an accused challenges
thelength and manner of serviceof asentence, it istheduty of thiscourt to conduct ade novo review
on the record with a presumption that “the determinations made by the court from which the appeal
istaken are correct.” Tenn. Code Ann. 8 40-35-401(d) (2003). This presumption is “conditioned
upon the affirmative showing in the record that the trial court considered the sentencing principles
and all relevant facts and circumstances.” Ashby, 823 S\W.2d at 1609.

In conducting a de novo review of a sentence, this court must consider (a) any evidence
received at the trial and/or sentencing hearing, (b) the presentence report, (c) the principles of
sentencing, (d) the arguments of counsel relative to sentencing alternatives, (e) the nature and
characteristics of the offense, (f) any mitigating or enhancement factors, (g) any statements made by
the accused in his own behalf, and (h) the accused’ s potential or lack of potential for rehabilitation
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or treatment. Tenn. Code Ann. 88 40-35-103, -210 (2003); State v. Taylor, 63 S\W.3d 400, 411
(Tenn. Crim. App. 2001).

Tennessee Code Annotated section 40-35-115(b) provides that it is within the trial court’s
discretion to impose consecutive sentencing if it finds by a preponderance of the evidence that any
one of the following criteria applies:

Q) The defendant is a professional criminal who has knowingly devoted such
defendant’ s life to criminal acts as amajor source of livelihood;

2 The defendant is an offender whose record of criminal activity is extensive;

(©)) The defendant is a dangerous mentally abnormal person so declared by a
competent psychiatrist who concludes as a result of an investigation prior to
sentencing that the defendant’ s criminal conduct has been characterized by a pattern
of repetitive or compulsive behavior with heedless indifference to consequences;

4 The defendant is adangerous offender whose behavior indicates little or no
regard for human life, and no hesitation about committing a crime in which the risk
to human lifeishigh;

) The defendant is convicted of two (2) or more statutory offenses involving
sexual abuse of aminor with consideration of the aggravating circumstances arising
from the relationship between the defendant and victim or victims, the time span of
defendant’ s undetected sexual activity, the nature and scope of the sexual acts and
the extent of the residual, physical and mental damage to the victim or victims;

(6) The defendant is sentenced for an offense committed while on probation; or
@) The defendant is sentenced for criminal contempt.

These criteria are stated in the alternative; therefore, only one need exist to support the imposition
of consecutive sentencing.

Although the defendant’ s presentence report is included in the record, the transcript of the
sentencing hearingisnot. Intheabsence of afull and adequate record, we must ordinarily presume
that the trial court’s ruling was correct. See State v. Ivy, 868 S.W.2d 724, 728 (Tenn. Crim. App.
1993). However, in thetranscript of the hearing on the motion for anew trial, whichisincluded in
the record, thetrial court stated that it had ordered consecutive sentences based on its findings that
the defendant, by his own admission, was a professiona criminal who had knowingly devoted
himself to criminal actsasamajor source of hislivelihood; that the defendant was an offender with
a record of extensive criminal activity, as evidenced by his “horrible history” contained in the
presentence report; and that the defendant was a dangerous offender whose behavior indicated little
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or no regard for human life and no hesitation about committing a crime in which the risk to human
lifewas high. We conclude that the record in this case fully supports these findings. Accordingly,
we affirm thetrial court’simposition of consecutive sentencing.

CONCLUSION

Based on the foregoing authorities and reasoning, we affirm the judgments of thetria court.

ALAN E. GLENN, JUDGE
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