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OPINION
|. Facts

The following is a brief summary of the convicting evidence at trial as set forth in this
Court’ sopinion on direct appeal: The victim was hit over the head with abaseball bat and his neck
was cut with a box cutter. The petitioner made several statements to police. At first, he denied
involvement, then twenty minutes later he admitted being present when the victim was killed but
denied killing the victim. According to the petitioner, three other maleskilled thevictim and forced
himto help them dispose of the body and clean up histownhouse. Thethree malesthreatened tokill
him if he did not help them. The petitioner gave the police directions to the victim’ s body. Later,
the petitioner admitted killing the victim. According to the petitioner, he and a co-defendant



planned to rob the victim. He hit the victim with a baseball bat and cut the victim’s throat. Co-
defendant held the victim and hel ped dispose of the body. He and co-defendant divided the money
taken from the victim. This statement was recorded by law enforcement. See State v. Ricky T.
Hughes, No. M2000-01846-CCAM-R3-CD, 2002 WL 1033340, at *1-4 (Tenn. Crim. App., at
Nashville, May 21, 2002), perm. app. denied (Tenn. Nov. 12, 2002).

According to another witness, the petitioner stated that “[he] killed somebody but [he] didn’t
mean to do it.” Witness testimony and forensic evidence established the existence of blood stains
on the walls, doors, blinds, and couch inside the petitioner’s townhouse. The State presented
evidence connecting the petitioner with thebasebal | bat used to strikethevictim and theorangetrash
bags used to cover the victim’s body. The petitioner’s testimony at trial suggested that two co-
defendants killed the victim, but he helped remove the victim's body and helped clean the
townhouse. 1d.

The jury found the petitioner guilty of facilitation of first degree murder and especially
aggravated robbery. Thetrial court sentenced him to consecutive sentences of twenty-five years as
astandard offender for the facilitation conviction and twenty-five years as a violent offender for the
aggravated robbery conviction. On direct appeal, this Court affirmed the conviction and sentence.
Id. Thereafter, the petitioner filed a pro se petition for post-conviction relief. Post-conviction
counsel was appointed, an amended petition was filed, and a hearing was held.

Atthehearing, thepetitioner testified that he believed that histrial counsel did not adequately
communicate with him prior totrial and failed to preparehiscasefor trial. The petitioner stated that
trial counsel met with him a total of three times before trial, the meetings were brief, and the
discussions during those meetings dealt primarily with how trial counsel was going to get paid.
According to the petitioner, trial counsel did not review discovery with him, did not discuss the
strengthsand weaknesses of hiscase, did not discussthe possibility of pleabargainingwiththe State,
and did not discuss the nature of the charges against him or the consequences of goingtotrial. The
petitioner stated that trial counsel “just told [him] things were looking good.”

The petitioner claimed that he gave the incriminating statements to police because he was
threatened by co-defendant, Jon Goodale. The petitioner testified that trial counsel failed to call
Coleen Butler asawitness. The petitioner believed Butler could havetestified that she too had been
threatened by Goodale. Accordingto thepetitioner, Butler’ stestimony would have corroborated the
defendant’ s testimony regarding Goodal€' s threat. The petitioner also clamed to have given tria
counsel the names of severa character witnesses, but counsel only called the petitioner’s mother to
testify. The petitioner also indicated that trial counsel should have cross-examined awitness about
her testimony. According to the petitioner, the witness's testimony as to her observation of blood
on the carpet and couch was suspect because he had chocolate-brown carpet.

The petitioner testified that trial counsel failed to suppresspetitioner’ soral statement that he

killed thevictim. The petitioner explained that apolice officer’ stestimony regarding this statement
was introduced at trial. The petitioner stated he had been given Miranda warnings “earlier from
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police,” but not prior to making this statement. Becausetrial counsel failed to moveto suppressthe
statement prior to trial, but made the motion to suppress at trial, the witness was allowed to testify
about the petitioner’s statement at trial and the issue was waived on appeal. The petitioner further
testified that although trial counsel filed a pre-trial motion to suppress his recorded statement to
police, counsdl did not represent him at the pre-trial hearing. Instead, another attorney represented
him at the pre-trial hearing. The petitioner stated that trial counsel never discussed the hearing with
him, and had trial counsel done so, the petitioner would have testified that he gave the statement
because he was threatened. He also stated that he was not able to argue that his statement was
involuntary on appea because it was not raised at the pretrial hearing.

The petitioner claimed that trial counsel fell asleep ontwo occasionsduring thetrial, and one
of the times, trial counsel failed to respond to the court because he was sleeping. The petitioner
further claimed that trial counsel failed to prepare him to testify at trial. The petitioner stated that,
had he been prepared, he would have testified more effectively that he did not commit the murder.

On cross-examination, the petitioner admitted that trial counsel was aware of what the
petitioner’ stestimony would beat trial, but heinsisted that trial counsel failed to discuss each aspect
of histestimony. The petitioner aso admitted that he was allowed to explain his version of the
events at trial — particularly that Goodale forced him to confess to the murder and that witness
testimony stating otherwise was not credible. The petitioner acknowledged that he was advised of
hisrights prior to making astatement. In addition, the petitioner acknowledged that the victim was
killed at his house and that the blood was cleaned up.

The petitioner’ sfather, Jerry McCord, testified that trial counsel failed to call himto testify.
McCord stated that he would have testified that he heard Goodal e threaten to beat up and rob the
victim weeks before the homicide. However, McCord admitted that he never told the petitioner
about Goodal € sthreat. McCord also claimed that trial counsel wasdifficult to track down. McCord
stated that he accompanied the petitioner when meeting trial counsel. According to McCord, little
discussion of the case took place during those meetings with trial counsel. However, McCord
admitted that trial counsel discussed witnesses.

Dan McMurtry testified that he assisted trial counsel with jury selection. He stated that trial
counsel discussed the casewith himin preparation for trial, and that he was present during the entire
trial. According to McMurty, thetrial went as expected and the jury apparently accredited some of
the petitioner’ s testimony because they acquitted him of first degree murder. McMurty stated that
trial counsel did close his eyes during the lengthy jury instruction but did not fall asleep. McMurty
acknowledged that he nudged trial counsel to get his attention during the reading of the jury
instructions.

Tria counsel testified that he had practiced law for thirty yearsand that his practice primarily
consisted of criminal defensework. He said that hefiled for discovery, was aware of the evidence,
and knew the nature of petitioner’stestimony at trial. Hetestified that he advised the petitioner to



give athird statement to the State regarding his role in the murder and therefore knew the content
of the petitioner’s proposed testimony. He stated the following:

[ T]he purpose of [giving athird statement] was [the petitioner’s] earlier statements
were extremely damaging to him. Not only in hisadmitting that he committed that
offense, used the baseball bat, dlit thethroat, but a so the demeanor of [the petitioner]
... [Plarticularly, | was trying to, in essence, have a more favorable statement
available so that if it was not admissible to the jury, at least [the State] would be
precluded from saying . . . isn't today the first time [the petitioner] has ever told
anyone about thisversion. That wasthe strategy in taking the unusual step of giving
athird confession.

Trial counsel further stated that the petitioner’s testimony at trial was consistent with the third
statement.

Trial counsel testified that he spoke to the petitioner about his case numerous times. He
stated that he wanted to make certain that he knew what the petitioner was going to say before he
allowed the petitioner to make a statement in the presence of the State. Trial counsel also testified
that substitute counsel represented the petitioner at the suppression hearing because he was sick.
Furthermore, trial counsel asserted that the odds of winning at the suppression hearing were very
slim because the petitioner was given his Miranda warning prior to making a statement, and the
coercion the petitioner allegedly faced was from his co-defendant not law enforcement. Tria
counsel denied telling the petitioner that thingswerelooking good and stated that hethought thetrial
went as expected. Tria counsel elaborated, stating that the evidence was very strong against the
petitioner and “anything other than murder in the first degree would have been a quasi victory.”

Tria counsal did not recall going to sleep during the trial but admitted that the jury charge
was lengthy and he might have closed his eyes. He stated he was present for the pretrial conference
regarding the jury charge and submitted severa instructions which the court granted. He further
stated that he did not challenge the testimony of one of the witnesses regarding her veracity about
the blood stains on the carpet because he did not want to antagonize thejury with anirrelevant issue.

After athorough review of the petitioner’ s claims, the post-conviction court set out in great
detail an order denying post-convictionrelief. Thecourt creditedtrial counsel’ stestimony and found
no deficient performance or prejudice entitling the petitioner to relief. The petitioner appeal ed.

1. Analysis

On appedl, the petitioner first contends that he received the ineffective assistance of counsel
when histrial counsel failed to properly investigate and prepare hiscasefor trial and failed to advise
him of the consequences of proceeding to tria. In order for a petitioner to succeed on a
post-conviction claim, the petitioner must provethe allegations set forth in his petition by clear and
convincing evidence. Tenn. Code Ann. § 40-30-110(f). On appeal, thisCourt is required to affirm
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the post-conviction court’s findings unless the petitioner proves that the evidence preponderates
against those findings. State v. Burns, 6 SW.3d 453, 461 (Tenn. 1999). Our review of the post-
conviction court’ sfactual findingsisde novo with apresumption that thefindingsarecorrect. Fields
v. State, 40 SW.3d 450, 457-58 (Tenn. 2001). Our review of the post-conviction court’s legal
conclusions and application of law to factsis de novo without a presumption of correctness. 1d.

To establish ineffective assistance of counsel, the petitioner must show that (1) counsel’s
performance was deficient and (2) the deficient performance prejudiced the defense rendering the
outcome unreliable or fundamentally unfair. Strickland v. Washington, 466 U.S. 668, 687 (1984);
see also Arnold v. State, 143 S.W.3d 784, 787 (Tenn. 2004). Deficient performance is shown if
counsel’ s conduct fell below an objective standard of reasonableness under prevailing professional
standards. Strickland, 466 U.S. at 688; seedso Baxter v. Rose, 523 S.W.2d 930, 936 (Tenn. 1975)
(establishing that representation should be within the range of competence demanded of attorneys
in criminal cases). Preudice is shown if, but for counsdl’s unprofessional errors, there is a
reasonabl e probability that the outcome of the proceeding would have been different. Strickland,
466 U.S. at 694. If either element of ineffective assistance of counsel has not been established, a
court need not address the other element. Id. at 697; see dso Goad v. State, 938 S.W.2d 363, 370
(Tenn. 1996). Also, afair assessment of counsel’ s performance, “requiresthat every effort be made
to eliminate the distorting effects of hindsight, to reconstruct the circumstances of counsel’s
challenged conduct, and to eval uate the conduct from counsel’ sperspectiveat thetime.” Strickland,
466 U.S. at 689; see aso Nichols v. State, 90 SW.3d 576, 587 (Tenn. 2002). The fact that a
particular strategy or tactical decision failed does not by itself establish ineffective assistance of
counsel. Goad, 938 S.W.2d at 369. However, deferenceis given to strategy and tactical decisions
only if the decisions are informed ones based upon adequate preparation. 1d. (citations omitted).

Upon review, we concludethat the record supportsthe post-conviction court’ sfindings. The
petitioner’s claim that histrial counsel was ineffective is contradicted by trial counsel’s testimony
at the post-conviction hearing. Tria counsdl’s testimony, which was accredited by the post-
conviction court, indicated that he wasaware of the evidence, had filed for discovery, had discussed
the case with the petitioner, had contacted the State regarding their witnesses, and had prepared the
petitioner totestify attrial. Trial counsel’ stestimony alsoindicated that hisdecision not to challenge
the testimony of awitness was areasonabletria strategy. Astrial counsel explained, the primary
issue wastherolethe petitioner played in the victim’ sdeath, not whether or not awitness saw blood
on the carpets. In addition, the record does not support the petitioner’ s claim that trial counsel was
ineffective by failing to advise the petitioner of the consequences of goingtotrial. According tothe
record, the State offered no pleabargain in this case.

Even assuming trial counsel did commit some error in investigating or preparing the
petitioner’ s case, the petitioner failed to demonstrate prejudice. At the post-conviction hearing, the
petitioner could not explain how any of his allegations of ineffective assistance of counsel would
have changed the outcome of the trial. The record reflects that the petitioner’s incriminating
statements introduced at trial were made after receiving Miranda warnings and were not a product
of police coercion. Therefore, the petitioner’ s statementswere admissible regardless of the fact that
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trial counsel waited until trial to move to suppress one of the statements. Also, the petitioner failed
to show how potential witness testimony would have dtered the jury’s verdict. Although the
petitioner claimed Butler’ stestimony would have corroborated hisown testimony, thepetitioner did
not present Butler as awitnesses at the post-conviction hearing. Asageneral rule, the presentation
of awitness at the post-conviction hearing is necessary to provethat counsel’ sfailureto utilize this
witnessresulted in prejudiceto the petitioner. SeeBlack v. State, 794 S.\W.2d 752, 757 (Tenn. Crim.
App. 1990). Furthermore, assuming that Butler and McCord's testimony corroborated, in some
respect, the petitioner’s testimony that Goodale threatened him and others, the evidence at trial
clearly supported the petitioner’s convictions. Accordingly, it is clear from the record that the
petitioner failed prove his clams of ineffective assistance of counsel by clear and convincing
evidence.

The petitioner also claims that his sentences are invalid under Blakely v. Washington. He
contendsthetria court violated Blakely by sentencing himin accordance with Tennessee sentencing
statutes, which permit the trial judge to enhance a sentence based on facts not reflected in the jury
verdict or admitted by the petitioner. The petitioner raisesthisclaim for thefirst time on appeal after
being denied post-convictionrelief. Thepetitioner’ sclaimisnot timely raised or properly preserved.
Seegeneraly, Tenn. Code Ann. 8 40-30-106(g); Tenn. R. App. P. 36; Tenn. R. App. P. 24(b); Tenn.
Ct. Crim. App. Rule 10(b). Also, our supreme court has held that Blakely does not announce anew
rule of law or impact the validity of our statutory sentencing scheme. State v. Edwin Gomez and
Jonathan S. Londono, No. M2002-01209-SC-R11-CD, --- SW.3d ----, 2005 WL 856848 *11, 22
(Tenn. April, 14, 2005), petition to rehear filed (Tenn. 2005). In addition, our supreme court has
indicated that Blakely issues are not subject to retroactive application in post-conviction cases. 1d.
at *13, n.16. Therefore, thisissueiswithout merit.

I11. Conclusion

Following our review, we conclude that the record supports the post-conviction court’s
findings and affirm the judgment of the post-conviction court denying post-conviction relief.

J.C. McLIN, JUDGE



