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OPINION

|. Factual Background

Thiscaserelatesto thedeath of the petitioner’ swife, LenoraRobinson. Attrial, theevidence
revealed that the victim had beenill in the daysleading up to her death. On December 23, 1997, the
petitioner found hiswife dead in their bed. An autopsy was performed on the victim, and samples
of her blood were collected. Testing on the blood revealed that it contained greater than two
micrograms per milliliter of cyanide. A second blood sample was tested, and cyanide was present
intheamount of onemicrogram per milliliter. A forensic pathology expert testified for the State that
cyanide islethal at one to fifteen micrograms per milliliter and that he believed the victim died of



cyanide poisoning. A forensic pathology expert for the defense disagreed, concluding that fat in the
victim’s heart and liver showed she died of Reye's syndrome. The defense’s expert also testified
that the positivetest result for cyanidein the blood was alaboratory error and that either the sample
was contaminated or tested improperly. A second forensic pathology expert for the State disagreed
with the defense expert, concluding that the victim died after inhaling cyanide. Finally, aclinica
toxicology expert for the defensetestified that when the victim’ s blood was tested asecond time, the
blood should have come from the same blood tube asthe first sample. However, thelaboratory had
used all of the first sample and had to do the retest on blood from a second tube of blood. Severa
witnesses testified that the petitioner and the victim had been having marital problems and that the
victim was unhappy in the marriage. The defendant testified that he did not kill hiswife. Thejury
found the defendant guilty of first degree murder, and this court affirmed the conviction. See State
V. Robinson, 73 S.W.3d 136 (Tenn. Crim. App. 2002).

The petitioner filed original and amended petitions for post-conviction relief, claiming that
he received the ineffective assistance of counsel because histrial attorney failed to object when the
State used its peremptory challengesto exclude males from thejury and failed to properly raise the
issue on appeal. The petitioner also claimed that he received the ineffective assistance of counsel
because his attorney failed to move to suppress the victim’'s blood test results and failed to seek
sanctions against the State for using all of the first blood sample.

At theevidentiary hearing, the petitioner testified that he was serving alife sentencefor first
degreepremeditated murder of hiswife. Hesaid that at trial, the State introduced evidenceregarding
blood samples that were collected from the victim after her death. The petitioner stated that his
attorney requested that the defense also be allowed to test the victim’ sblood. However, not enough
of the sampleremained for defense testing. The petitioner stated that the defense’ sinability to test
the victim’ s blood prejudiced him because the blood test results were the only evidence of cyanide
poisoning. Regarding the jury, the petitioner testified that ten of the jurors were female. The
petitioner’ sattorney did not object at trial to ten women being onthejury. Although the petitioner’s
trial attorney raised the issue of the gender ratio in the petitioner’ s direct appeal of hisconvictions,
this court concluded the petitioner waived the issue because he failed to object at trial. The
petitioner testified that after the jury was selected, he did not complain to his attorney about ten
women being on the jury. On cross-examination, the petitioner acknowledged that he participated
injury selection, that hetalked with hisattorney about jury sel ection, and that none of thejurorssaid
they could not be fair.

The petitioner’ s trial attorney testified that he had been practicing law for thirty-two years
and that he represented the petitioner at trial and on direct appea. He said that during discovery, the
State gave the defense everything it had regarding the victim’'s blood tests. He learned that not
enough blood remained for the defense to conduct independent testing. He said that the defense’s
experts told him they did not believe the victim’'s blood samples had been preserved properly.
However, they also told him that the results of the victim’s blood tests would have been the same
even if the defense had been able to conduct its own blood tests. The petitioner’ s attorney saw no
constitutional or statutory problem regarding the lack of a blood sample for defense testing. The
petitioner’ s attorney testified that he excused a number of women from the potential jury and that
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the petitioner participated in jury selection. Nevertheless, ten women ended were onthepanel. The
petitioner’ s attorney saw no grounds to challenge the jury selection process because jury selection
in Nashville is amost “totally impartial.” On cross-examination, the petitioner’s trial attorney
testified that the only evidence of cyanide poisoning was the victim’s blood test results.

Regarding the petitioner’ sclaim that he received the ineffective assistance of counsel during
jury selection, the post-conviction court held that thelarge number of women on thejury wasnot the
result of inappropriatejury selection procedures, that the petitioner’ sattorney did not render deficient
performance during jury selection, and that the petitioner was not prejudiced by the alleged
deficiency. Regarding his attorney’ s failure to file a motion to suppress the blood test results, the
trial court noted that the blood in this case was neither lost nor destroyed by the State. Instead, the
entire blood sample was used during the State’ stesting procedures. The post-conviction court aso
noted that the defense expertstold the petitioner’ s attorney that independent testing by the defense
would have resulted in the same test results. Thus, the post-conviction court held that the
petitioner’ s attorney had no basisfor filing amotion to suppress and that he did not render deficient
performance.

Onappedl, thepetitioner claimsthat hereceived theineffective assistance of counsel because
histrial attorney failed to object to the State’ suse of its peremptory challengesto excludemalesfrom
thejury and that hisattorney failed to raise theissue on appeal properly. He also claimsthat counsel
failed to file amotion to suppressthe blood test results or request that the State be sanctioned by the
court for using al of the victim’'s blood during testing. He claimsthat he was prejudiced because
the blood test resultswerethe only evidence of cyanidebeing present inthevictim. The State argues
that the petitioner hasfailed to show that hereceived theineffective assistance of counsel. Weagree
with the State.

[I. Analysis

In apost-conviction proceeding, the petitioner bearsthe burden of provingthegroundsraised
in the petition by clear and convincing evidence. Tenn. Code Ann. 8§ 40-30-110(f) (2003).
“Evidenceisclear and convincingwhen thereisno seriousor substantial doubt about the correctness
of the conclusions drawn from the evidence.” Hicksv. State, 983 S.W.2d 240, 245 (Tenn. Crim.
App. 1998) (citing Hodges v. S.C. Toof & Co., 833 SW.2d 896, 901 n.3 (Tenn. 1992)). Issues
regarding the credibility of witnesses, the weight and value to be accorded their testimony, and the
factual questions raised by the evidence adduced at trial are to be resolved by the post-conviction
court asthetrier of fact. Henley v. State, 960 SW.2d 572, 579 (Tenn. 1997). Therefore, we afford
the post-conviction court’s findings of fact the weight of ajury verdict, with such findings being
conclusive on appeal absent a showing that the evidence in the record preponderates against those
findings. 1d. at 578.

On appeal, aclaim of ineffective assistance of counsel presents amixed question of law and
fact subject to de novo review. State v. Burns, 6 SW.3d 453, 461 (Tenn. 1999). As such, the
post-conviction court’s findings of fact are entitled to a presumption of correctness unless the
evidence preponderates against those findings. Fieldsv. State, 40 S\W.3d 450, 458 (Tenn. 2001).

-3



However, apost-conviction court’ s conclusions of law, such aswhether counsel’ s performancewas
deficient or whether that deficiency was prejudicial, are subject to apurely de novo review with no
presumption of correctness. Id.

When a petitioner seeks post-conviction relief on the basis of ineffective assistance of
counsel, “the petitioner bears the burden of proving both that counsel’ s performance was deficient
and that the deficiency prejudiced the defense.” Goad v. State, 938 S.W.2d 363, 369 (Tenn. 1996)
(citing Strickland v. Washington, 466 U.S. 668, 687, 104 S. Ct. 2052, 2064 (1984)).

Because a petitioner must establish both prongs of the test, afailure
to prove either deficiency or prejudice provides a sufficient basis to
deny relief on the ineffective assistance claim. Indeed, a court need
not address the components in any particular order or even address
both if the [petitioner] makes an insufficient showing of one
component.

1d. at 370.

To establish constitutionally deficient performance, the petitioner must demonstrate that
counsel’s representation fell below an objective standard of reasonableness. Strickland, 466 U.S.
at 687-88, 104 S. Ct. at 2064; Burns, 6 SW.3d at 462. Specifically, the petitioner must show that
counsel’ s performance was not within “the range of competence demanded of attorneysin criminal
cases.” Baxter v. Rose, 523 SW.2d 930, 936 (Tenn. 1975). On appedl, this court will neither
second guess the tactical and strategic decisions of defense counsel, nor measure the representation
by “20-20 hindsight.” Cooper v. State, 849 SW.2d 744, 746 (Tenn. 1993). To establish prejudice,
the petitioner must show that “thereisareasonabl e probability that, but for counsel’ sunprofessional
errors, the result of the proceeding would have been different. A reasonable probability is a
probability sufficient to undermine confidence in the outcome.” Strickland, 466 U.S. at 694, 104
S. Ct. at 2068; see dso Dean v. State, 59 S.W.3d 663, 667 (Tenn. 2001).

As to the petitioner’s claim that his attorney rendered deficient performance during jury
selection, we note that a transcript of the jury selection process was not included in the petitioner’s
direct or post-conviction appellate records. In any event, the petitioner has made no claim that the
ten women on his jury were biased or unfair or that having ten women on the jury affected the
outcome of histrial. Thus, heis not entitled to relief on thisissue.

Regarding the petitioner’s claim that his trial attorney was ineffective for faling to file a
motion to suppress the blood test results, we note that in State v. Ferguson, 2 SW.3d 912, 915
(Tenn. 1999), our supreme court addressed “what consequences flow from the State's loss or
destruction of evidence alleged to have been exculpatory.” The supreme court applied due process
principles embodied in Article 1, Section 8 of the Tennessee Constitution and “promulgate[d] . . .
ananaysisinwhichthecritical inquiry is: Whether atrial, conducted without the [l ost or] destroyed
evidence, would be fundamentally fair?’ Id. at 914 (footnote omitted).
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As noted by the post-conviction court in the present case, the petitioner is not claiming that
the State negligently lost or destroyed evidence. Moreover, the petitioner’ stria attorney testified
that the State gave him all discovery in thiscase, including accessto theresults of the victim’ sblood
tests. See Tenn. R. Crim. P. 16(a)(1)(D) (providing that upon a defendant’ s request, the State must
allow the defendant to inspect and copy theresults of scientific tests). The petitioner’ s attorney also
testified that according to the defense’ s experts, the results of the blood tests would have been the
same as the State's results and that the defense was more concerned with showing that the
preservation of the blood sampleswasimproper. The petitioner hasfailed to show that hisattorney
rendered deficient performance in failing to file amotion to suppress the blood test results or that
the outcomeof histrial would have beenany different if the defense hasbeen ableto conduct itsown
tests.

I11. Conclusion

Based upon the record and the parties' briefs, we affirm the judgment of the post-conviction
court.

NORMA McGEE OGLE, JUDGE



