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This matter is before the Court upon the State’ s motion to affirm the judgment of thetrial court by
memorandum opinion pursuant to Rule 20, Rules of the Court of Criminal Appeals. The petitioner
has appealed the trial court’ s order summarily dismissing the petition for thewrit of habeas corpus.
Inthat petition, the petitioner challengesthe constitutionality of the Criminal Sentencing Reform Act
of 1989in light of Blakely v. Washington, 542 U.S.  ,124 S, Ct. 2531 (2004). Upon areview of
therecordinthiscase, despite the untimely notice of appeal filed by the petitioner, we are persuaded
that thetrial court was correct in summarily dismissing the habeas corpus petition and that this case
meets the criteria for affirmance pursuant to Rule 20, Rules of the Court of Criminal Appeals.
Accordingly, the State’ s motion is granted and the judgment of the trial court is affirmed.
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MEMORANDUM OPINION

Factual Background

On June 20, 2001, the petitioner pled guilty to rape and received a sentence of ten (10) years
at 100%. On August 31, 2004, the petitioner filed awrit of habeas corpus primarily challenging the
constitutionality of the Criminal Sentencing Reform Act of 1989 in light of Blakely v. Washington,
542 U.S. __ , 124 S, Ct. 2531 (2004). On September 13, 2004, the trial court entered an order
denying the petition. The petitioner filed anotice of appeal on December 9, 2004.




Analysis

Initially, we note that no motion to excuse the late-filed notice of appeal document wasfiled
with this Court. Pursuant to Rule 4, Tennessee Rules of Appellate Procedure, a notice of appedl
shall befiled within thirty (30) days after entry of the judgment from which an appeal is sought. In
criminal proceedings, however, the noticeisnot jurisdictional. Accordingly, this Court may review
untimely appeal s and determine whether the notice requirement should be waived. Tenn. R. App.
P. 4. Waliver isnot automatic and should only occur when “theinterest of justice” mandateswaiver.

Although the petitioner’s filing was pro se, Rule 4 of the Tennessee Rules of Appellate
Procedure, does not relieve pro se litigants from the thirty-day notice requirement. Thus, the
petitioner’ s pro se status remains but one factor in deciding whether theinterest of justice mandates
waiver of thethirty-day noticerequirement. Indetermining whether waiver isappropriate, thisCourt
shall consider the nature of theissuesfor review, thereasonsfor thedelay in seeking relief, and other
relevant factors presented in each case. The petitioner failsto offer this Court any explanation for
the delay in filing the notice of appeal document. Nevertheless, we will waive the timely filing of
the notice of appea in the interest of justice and address the issues on the merits.

The determination of whether to grant habeas corpus relief is a question of law. See
McLaney v. Bell, 59 SW.3d 90, 92 (Tenn. 2001). Assuch, wewill review thetria court’sfindings
de novo without a presumption of correctness. Id. Moreover, it is the petitioner’s burden to
demonstrate, by a preponderance of the evidence, “that the sentenceisvoid or that the confinement
isillegal.” Wyaitt v. State, 24 S\W.3d 319, 322 (Tenn. 2000).

Articlel, 8 15 of the Tennessee Constitution guarantees an accused the right to seek habeas
corpus relief. See Taylor v. State, 995 S.W.2d 78, 83 (Tenn. 1999). A writ of habeas corpusis
availableonly whenit appears on theface of thejudgment or therecord that the convicting court was
without jurisdiction to convict or sentence the defendant or that the defendant is still imprisoned
despite the expiration of his sentence. Archer v. State, 851 S.W.2d 157, 164 (Tenn. 1993); Pottsv.
State, 833 S.W.2d 60, 62 (Tenn. 1992). In other words, habeas corpus relief may be sought only
when the judgment isvoid, not merely voidable. See Taylor, 995 SW.2d at 83. “A void judgment
‘isonein which the judgment is facially invalid because the court lacked jurisdiction or authority
to render the judgment or because the defendant’ s sentence has expired.” We have recognized that
asentenceimposed in direct contravention of astatute, for example, isvoidandillegal.” Stephenson
v. Carlton, 28 S.W.3d 910, 911 (Tenn. 2000) (quoting Taylor, 955 S.W.2d at 83).

However, if after areview of the habeas petitioner’ sfilingsthetria court determinesthat the
petitioner would not be entitled to relief, then the petition may be summarily dismissed. Tenn. Code
Ann. 8§ 29-21-109; Stateex rel. Byrd v. Bomar, 381 S.W.2d 280 (Tenn. 1964). Further, atria court
may summarily dismissapetition for writ of habeas corpuswithout the appointment of alawyer and
without an evidentiary hearing if there is nothing on the face of the judgment to indicate that the
convictions addressed therein are void. Passarella v. State, 891 SW.2d 619 (Tenn. Crim. App.




1994), superceded by statute as stated in State v. Steven S. Newman, No. 02C01-9707-CC-00266,
1998 WL 104492, at *1 n.2 (Tenn. Crim. App., a Jackson, Mar. 11, 1998).

In the case herein, the petitioner argues that, pursuant to the United States Supreme Court
decisionin Blakely, Tennessee’ s 1989 Sentencing Act isunconstitutional, and his sentenceisillegal
because, as a result of the application of enhancement factors by the trial court, it exceeds the
statutory minimum. The Tennessee Supreme Court recently determined that Blakely did not
announce a new rule of law and that the “Tennessee Criminal Sentencing Reform Act does not
authorize a sentencing procedure which violates the Sixth Amendment right to jury trial.” Statev.
Edwin Gomez, No. M2002-01209-SC-R11-CD, 2005 WL 856848, at *17 n.16 (Tenn. Apr. 15,
2005). Therefore, the habeas corpus court did not err in summarily denying the petition.

The petitioner further contends that, because the enhancement factors used to increase his
sentence were not included in the indictment, his indictment fails to allege the necessary facts to
constitute the offense with which he was charged. Generally, defenses and objections based on
defectiveindictmentsmust beraised prior totrial or they arewaived. Statev. Wyait, 24 S.W.3d 319,
322 (Tenn. 2000). However, “[d] valid indictment is an essential jurisdictional element, without
which there can be no prosecution.” 1d. Thus, an indictment that is so defective as to fail to vest
jurisdictioninthetrial court may be challenged at any stage of the proceedings, including in ahabeas
corpus proceeding. Id. at 323. Accordingly, if the indictment herein charging the petitioner were
fatally defective, thisissue could be raised in a habeas corpus petition. The petitioner hasfailed to
include hisindictments with his petition. Therefore, heis not entitled to relief on thisissue. Tenn.
Code Ann. § 29-21-107(b)(2); see also State ex rel. Wood v. Johnson, 393 SW.2d 135, 136 (Tenn.
1965). Thetrial court correctly denied the petition for habeas corpus relief.

Rule 20, Rules of the Court of Criminal Appeals providesinter aia

The Court, with the concurrence of all judges participating in the case, when
an opinion would have no precedentia value, may affirm the judgment or action of
the trial court by memorandum opinion rather than by formal opinion, when:

The judgment is rendered or the action taken in a proceeding before
the trial judge without a jury, and such judgment or action is not a
determination of guilt, and theevidence doesnot preponderate against
the finding of thetrial judge. . ..

We determine that this case meets the criteria of the above-quoted rule and, therefore, we
grant the State’s motion filed under Rule 20 and we affirm the judgment of thetrial court.



JERRY L. SMITH, JUDGE



