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Petitioner, Grover L. Dunigan, filed a pro se petition for post-conviction relief, aleging that he
received the ineffective assistance of counsel regarding his conviction for second degree murder.
The post-conviction court dismissed the petition without a hearing on the grounds that the petition
was time-barred. In this appeal, Petitioner argues that due process requires tolling the statute of
limitations because histrial attorney never told him that the supreme court had denied his Rule 11
application. After athorough review of the record, we find that the lower court properly dismissed
the petition. Therefore, the judgment of the post-conviction court is affirmed.
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OPINION

According to the petition for post-conviction relief, Petitioner was indicted for first degree
murder and a Hamilton County Criminal Court jury convicted him of thelesser included offense of
second degreemurder. Thetrial court sentenced Petitioner to twenty-fiveyearsat 100% asaviolent
offender. This court affirmed his conviction on appeal. See State v. Grover Lee Dunigan, No.
E2002-00108-CCA-R3-CD, 2002 Tenn. Crim. App. LEXIS 739 (Tenn. Crim. App., at Knoxville,
Aug. 29, 2002). Our supreme court denied Petitioner’s application for permission to appea on
January 27, 2003.

OnJanuary 31, 2005, Petitioner filed apro sepetition for post-convictionrelief, aleging that
his trial counsel was ineffective for failing to investigate his case adequately and for not filing



appropriate pretrial motions. Regarding the motions, Petitioner alleged that histrial attorney should
have filed amotion to dismiss the indictment because the indictment for first degree murder failed
to allegethat Petitioner acted deliberately and, therefore, thetria court lacked jurisdiction to convict
him. Petitioner also recognized that the petition was being filed outside of the one-year statute of
limitations. However, he argued that due process required tolling the statute of limitations because
Petitioner’ strial attorney failed to notify him that counsel waswithdrawing from his case and never
told him that our supreme court had denied his application for permission to appeal. According to
the petition, “ Petitioner wasunaware of such process, because counsel never informed the Petitioner
that his case was even in the Supreme Court.” He claimed that on January 17, 2005, he discovered
from a prison library computer that the supreme court had denied his Rule 11 application.

Initsorder dismissing thepetition, thetrial court held that Petitioner filed the petition outside
the statute of limitations and that no statutory exception to the limitations period applied. Thetrial
court noted that thiscasewasunlike Williamsv. Sate, 44 SW.3d 464, 471 (Tenn. 2001), inthat trial
counsel did not mislead Petitioner “into believing that counsel was continuing the appeal s process;
counsel did, in fact, continue the appeals process.” Regarding Petitioner’s jurisdiction claim, the
trial court held that even if it treated the petition for post-conviction relief as a habeas corpus
petition, Petitioner still would not be entitled to relief because a1995 amendment to thefirst degree
murder statute eliminated the element of deliberation.

Petitioner timely appealed to this court. He contends that on February 11, 2003,
approximately two weeks after the supreme court denied his application for permission to appeal,
his trial attorney sent him a letter, informing him that his Rule 11 application had been denied.
However, the attorney sent the letter to him, “in care of” Petitioner’ s sister’s home and Petitioner’s
sister never relayed the information to him. Meanwhile, Petitioner continued to wait for word from
his attorney regarding his Rule 11 application. According to Petitioner’s brief, in October 2004,
Petitioner sent aletter to histria attorney requesting information on the status of hiscase. In late
2004, Petitioner’ strial attorney informed him that the supreme court had denied his application for
permission to appeal. Petitioner contends that due process required tolling the statute of limitations
until late 2004, when he learned that the supreme court had denied his Rule 11 application. In
support of hisclaim, Petitioner has attached two exhibitsto hisappellate brief. “Exhibit A” isacopy
of a February 11, 2003 letter from Petitioner’s tria attorney, addressed to Petitioner “c/o Annette
Jackson” in Chattanooga and informing Petitioner that his application for permission to appeal to
the supreme court had been denied. “Exhibit B” is a copy of a February 18, 2005 letter from
Petitioner’s trial attorney, addressed to Petitioner at the West Tennessee State Penitentiary and
enclosing a copy of the February 11, 2003 |etter.

Post-conviction relief is available “when the conviction or sentence is void or voidable
because of the abridgment in any way of any right guaranteed by the Constitution of Tennessee or
the Constitution of the United States.” T.C.A. 840-30-103. Claimsfor post-conviction relief must
be filed “within one (1) year of the date on which the judgment became final, or consideration of
such petition shall be barred.” T.C.A. 8§ 40-30-102(a). However, “in certain circumstances, strict
application of the statute of limitations would deny a defendant areasonable opportunity to bring a



post-conviction claim and thus, would violate due process.” Williams, 44 SW.3d at 468. Our
supreme court has * emphasized that a post-conviction petitioner should not be denied areasonable
opportunity to raise a claim due to another’s misconduct.” Sample v. Sate, 82 SW.3d 267, 275
(Tenn. 2002).

In Williams, the petitioner filed a petition for post-conviction relief five months after the
statute of limitations had expired. However, he claimed that counsel had failed to notify him of his
intent to withdraw after this court affirmed the petitioner’ s convictionson direct appeal. 44 S\W.3d
at 466 n.4. Counsel also faled to file an application for permission to appeal to the Tennessee
Supreme Court. 1d. Our supreme court reversed the trial court’s dismissal of the petition and
remanded the case for an evidentiary hearing, noting that “the record indicates that [the petitioner]
might have been denied the opportunity to challenge his conviction in atimely manner through no
fault of hisown but because of the possible misrepresentation of hiscounsel.” Id. at 468. The court
stated, “[i]f adefendant erroneously believesthat counsel iscontinuing to represent him or her, then
the defendant is essentially precluded from pursuing certain remedies independently.” Id. at 469.
However, the court also noted that it was “not holding that a petitioner may be excused from filing
an untimely post-conviction petition as aresult of counsel’ s negligence.” 1d. at 468 n.7.

The State argues that the factsin the instant case are similar to those in Bronzo Gosnell, Jr.
v. Sate, No. E2004-02654-CCA-R3-PC, 2005 Tenn. Crim. App. LEXI1S 897 (Tenn. Crim. App., at
Knoxville, Aug. 19, 2005), perm. to appeal denied (Tenn. Dec. 19, 2005). Inthat case, the petitioner
filed a post-conviction petition outside the one-year statute of limitations, claiming that his trial
counsel never notified him that an application for permission to appeal had been filed to the supreme
court or that the court had denied the application. Id. at *2. This court distinguished the case from
Williams, stating that

the Williams holding was based on counsel’s failure to inform the petitioner that
counsel had decided to abandon the direct appeal. Whereas, here, the appellate
process was complete, and counsel, allegedly, failed to inform the Petitioner of the
outcome of his Rule 11 application for permission to appeal. Consequently, if the
facts as alleged in the Petitioner’s petition are taken as true, the Petitioner is not
entitled to relief, because the petition alleges negligence on the part of his counsel,
not misrepresentation.

Id. at *12-13 (citation omitted).

Initially, we note that documents attached to an appel late brief but not included in the record
on appeal cannot be considered by this court as part of the record on appeal. See Satev. Matthews,
805 S.W.2d 776, 783-84 (Tenn. Crim. App. 1990). In any event, in the instant case, Petitioner
contends that his trial attorney failed to notify him as to when his application for permission to
appeal to the supreme court had been denied. Thus, he alleges that through no fault of hisown, he
was unaware of the date that the statute of limitations to file a post-conviction petition had begun
to run. However, asin Gosnell, the petition in this case alleges negligence on the part of histrial



counsel, not misrepresentation. Thus, the trial court properly dismissed the petition without an
evidentiary hearing.

CONCLUSION

For the foregoing reasons, the judgment of the trial court is affirmed.

THOMAST. WOODALL, JUDGE



