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OPINION
Background

The proof as set forth in the supreme court’ sdecision opinion affirming theimposition of the
death penalty established the following:

At the time of the tragic events giving rise to this case, the appellant was
living with his then-fiancée, Deborah Wilson, in a three-bedroom mobile home in
Millington, Tennessee. Alsoliving withthe appellant and hisfiancéewere Deborah’s
four children, including Ashley Nicole, her mother, and her father. During the late
afternoon of March 17, 1990, the appellant and Deborah met her mother and father
at the VFW Club in West Memphis, Arkansas, to eat dinner and play bingo. All of
Deborah’s children were spending the night with various friends. Shortly after the
appellant and Deborah arrived at the VFW Club, Deborah’s father, Jessie Wilson,
expressed some concern over Nikki’ sarrangementsto sleep over at afriend’ shouse.
The appellant offered to go back to Millington to check on Nikki, and Mr. Wilson
allowed the appellant to borrow his car to make the short trip.

The appellant left the VFW Club at about 5:30, and he returned about two
hourslater. Upon returning, hetold everyone that Nikki was spending the night with
her friend, Shantell. The group stayed at the VFW Club until about 10:30 that
evening, and on hisway back hometo Millington, Mr. Wilson noticed that the green
blanket he usually kept in his car was missing. Mr. Wilson questioned the appellant
about the blanket, but the appellant merely replied that he put the blanket in the back
seat of the car because he did not want to sit on it.

Thenext morning, Deborah and the appel lant went shopping at thelocal Wal-
Mart while Mrs. Wilson went to pick Nikki up for church. When Mrs. Wilson
returned home, she told her husband that Nikki did not go to her friend’ s house the
previous evening, and the two of them searched around the mobile home park for
Nikki. When Deborah and the appellant returned from shopping, they joined the
search for Nikki. After searching all day and finding no trace of his granddaughter,
Mr. Wilson told Deborah to report Nikki’ s disappearance to the police. Deborah and
the appellant then left on foot for the police station to file amissing persons report.
In the meantime, Mr. Wilson and his wife again searched the trailer park, and after
waiting some time for Deborah and the appellant to return from the police station,
they decided to drive to the police station themselves. As soon as Mrs. Wilson
opened the door to get into her car, she saw apair of pantieslying on the passenger-
side floorboard. Mr. Wilson told his wife not to move the panties, and they droveto
the police station where they notified an officer about their discovery. When Mr.
Wilson later approached the appellant about the pantiesin the car, the appellant was
evasive and would not answer his questions.
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The next day, a detective with the Millington Police Department asked the
appellant and Deborah to come to the police station for questioning. Although the
appellantinitially denied any involvement in Nikki’ sdisappearance, headmitted after
further questioning by the police that he “threw her in theriver.” The appellant then
took the detective and others officersto Memphis along the north end of Mud Island
in the Wolf River, where the police found Nikki’ s naked body wrapped in a green
blanket. Although the police found a blue denim skirt and a pink shirt wrapped with
the body, the officers found no panties.

The appellant was taken to the Memphis Police Department where he again
confessed to the murder of Nikki Reed. The appellant stated that when he found
Nikki, he intended to take her back with him to West Memphis because he was
unsure whether she could spend the night with her friend. In hisinitial statement to
the Millington police, the appellant stated that on the return trip to West Memphis,
he and Nikki argued about something concerning her seat belt. The appellant stated
that during thisargument, hebecamevery angry, grabbed Nikki’ sthroat, and covered
her mouth until she turned blue. Although he admitted to wrapping Nikki’ s body in
the green blanket and throwing her into theriver, he could not remember whether he
struck her, took her clothes off, or raped her.

However, when questioned further in Memphis about the incident, the
appellant admitted to his actionsin gruesome detail :

| pulled off to the side of the road and undressed Ashley and undid
my pants, and | held my hand over her throat and tried to penetrate
[her]. I felt crap and | stopped, and Ashley had turned blueintheface.
Shewasn't breathing. | tied a shoe lace around her neck and she il
was not breathing. | untied the shoelace, wrapped her up inablanket,
tied the blanket together and dumped her off into the river off of the
old Auction Street boat Dock. Then | went back over to West
Memphis and told Ashley’s mother that Ashley was spending the
night at her friend, Shantell’ s, house.

Theappellant also stated that Nikki struggled “for alittlewhile,” although she
did not scream or holler, because he“was practically on top of her with [his] hand on
her throat.” Nikki was eight years old and weighed sixty-eight pounds.

At the sentencing hearing, the State called Dr. Jerry Francisco, the Shelby
County Medical Examiner, to testify as to the results of the victim's autopsy. Dr.
Francisco testified that Nikki suffered multiple scrapes and bruises to her face and
neck, and that she had a deep ligature mark around the front of her neck caused by
atightly-pulled fabric cord, such as a shoelace. The medical examiner also found a
bruise and scrapes around her genital area and a tear on the posterior wall of the
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vagina. Sperm heads were aso found inside the vagina. Dr. Francisco determined
that Nikki was alive while she was raped and suffered the variousinjuries, although
he could not say with certainty that she was conscious during the entire episode.

In addition, the autopsy revealed that fluid was found in the lungs of the
victim. Although Dr. Francisco stated that fluid in the lungs can be associated with
either drowning or asphyxia, he testified that the left side of the heart was diluted,
which “is the type of change you see in a person who is alive and submerged.”
Although the medical examiner stated that the ligature strangulation was the actual
cause of death, he also stated that “[i]n my opinion, shewasalive at thetime shewas
placed in the water.”

In mitigation, the defense called the appel lant’ s adoptive parents, Robert and
Evelyn Brieschke, who adopted the appellant and his older brother when the
appellant was four years old. His adoptive parents testified that the appellant was
mal nourished when hewasfirst adopted, and that hewasvery nervous and upset, had
difficulty playing and interacting with others, and had difficulty sleeping. The
appellant was diagnosed with Attention Deficit Disorder in fourth grade, and hewas
placed on Ritalin, which offered some improvement. The Brieschkes later learned
from a psychological report completed before the appellant’s adoption that the
appellant was in need of immediate help and counseling, although this information
was kept from them at the time of the adoption. In high school, the appellant skipped
classes, smoked marijuana, and drank alcohol. At one point, he was arrested for
breaking into an automobile agency and stealing a car. In his junior year, the
appellant dropped out of high school and joined the United States Navy.

The appellant’s brother and two stepsisters testified that the appellant’s
natural father was physically and emotionally abusive. Because hisfather waswanted
for theft and child neglect, he constantly moved hisfamily to evadearrest, and during
one two-year period, the family moved no less than twenty-six times. The children
were beaten on adaily basis, sometimes with electrical cords and pieces of lumber.
The father would also slaughter livestock in front of his children while threatening
to do the same to them if they misbehaved. One of the appellant’s sisters, who
admitted being the victim of sexual abuse, described their childhood as “an
environment of terror.” Even after the appellant was abandoned by his naturd
parents, he was placed in an abusive foster home before being adopted by the
Brieschkes. The defense also called Dr. John Ciocca, aclinical psychologist, who
conducted a psychological evaluation of the appellant and testified asto the results.
Dr. Cioccadiagnosed the appellant as suffering from post-traumatic stress disorder,
seriousdepression, and attention deficit disorder. Dr. Cioccastated that the appel lant
also showed some signs of pedophilia, athough he admitted that he found no
indications of persistent and constant sexual interest in children, which is necessary
for aproper diagnosis. One of the tests administered by Dr. Cioccaindicated that the
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appellant suffered from occasions“where heis not in good contact with reality,” and
that another test showed the * presence of psychotic-like symptoms.”

Dr. Ciocca aso interviewed the appellant and his family, and he reviewed
numerous medical and psychological records, including an evaluation conducted at
Winnebago State Hospital in Wisconsin. From an examination of these interviews
and records, Dr. Cioccatestified that the appellant was*“ borninto afamily of crisis,”
which “had fallen on hard times,” and in which “physical abuse and sexua abuse
were rather rampant.” Although he was relocated to a foster home, the appellant
remembered being abused and anally raped by his foster father. According to Dr.
Ciocca, the absence of nurturing, along with the presence of general hostility or
apathy toward the appel lant significantly affected hisnormal childhood devel opment.
Dr. Cioccaalso stated that the appellant was “ extraordinarily distressed at what he's
done,” and that he “takes full responsibility for it.”

The State argued to the jury that the facts supported the presence of two
aggravating circumstances: (1) that the murder was committed against a person less
that twelve years of age and the defendant was eighteen years of age or older, see
[T.C.A.] §39-13-204(i)(1); and (2) that themurder was especially heinous, atrocious,
or cruel inthat it involved torture or serious physical abuse beyond that necessary to
produce death, see [T.C.A.] 8§ 39-13-204(i)(5). The appellant, on the other hand,
argued that fourteen statutory and non-statutory mitigating circumstancesapplied and
should be considered. The jury found that the State proved both aggravating
circumstances beyond a reasonable doubt, and after finding that these aggravating
circumstances outwei ghed any mitigati ng circumstances beyond areasonabl e doubt,
the jury sentenced the appellant to death. The jury made no specific findings as to
which, if any, mitigating circumstances were supported by the proof.

Keen, 31 SW.3d at 202-205 (internal footnote omitted).

Post-Conviction Hearing

Post-conviction relief is only warranted when a petitioner establishes that his or her

convictionisvoid or voidable because of an abridgement of aconstitutional right. T.C.A. 8§ 40-30-
103. The petition challenging the petitioner’ s conviction for first-degree murder is governed by the
1995 Post-Conviction Act, which requires that allegations be proven by clear and convincing
evidence. SeeT.C.A. 840-30-110(f). Evidenceisclear and convincing when thereisno serious or
substantial doubt about the accuracy of the conclusionsdrawn fromtheevidence. Hicksv. Sate, 983

S.W.2d 240, 245 (Tenn. Crim. App. 1998).

Once the post-conviction court has ruled upon a petition, its findings of fact are conclusive

on appeal unless the evidence in the record preponderates against them. Wallace v. Sate, 121
S.W.3d 652, 656 (Tenn. 2003); Satev. Nichols, 90 S.\W.3d 576, 586 (Tenn. 2002) (citing State v.
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Burns, 6 S.W.3d 453, 461 (Tenn. 1999)). This Court may not reweigh or reevaluate the evidence
or substituteitsinferencesfor those drawn by the post-conviction court. Nichols, 90 S.W.3d at 586.
Questions concerning the credibility of witnesses and the weight to be given their testimony are for
resolution by the post-conviction court. Nichols, 90 SW.3d at 586 (citing Henley v. Sate, 960
SW.2d 572, 579 (Tenn. 1997)). Notwithstanding, determinations of whether counsel provided a
defendant constitutionally deficient assi stance present mixed questionsof law and fact. Wallace, 121
S.W.3d at 656; Nichols, 90 S\W.3d at 586. As such, our review is de novo, and we accord the
conclusions reached below no presumption of correctness. Wallace, 121 S.\W.3d at 656; Nichols,
90 SW.3d at 586.

Evidence Presented at Post-Conviction Hearing

Ernest Bowles, Sr. testified that hewas member of thejury inthe caseof Statev. David Keen.
Mr. Bowles related that the jury was sequestered for five days, during which Mr. Bowleswas in
possession of hisBible. He stated that he brought his Bibleinto the courtroom and that he took the
Bible with him into the deliberation room. Mr. Bowlesrecalled that, during deliberations, he read
a passage from Romans 13, specificaly:

... [l]et every soul be subject unto the higher powers. For there is no power but of
God; the powers that be are ordained of God. Whosoever therefore resisteth the
power, resisteth the ordinance of God; and they that resist shall receiveto themselves
damnation. For rulersare not aterror to good works, but to the evil. Wilt thou then
not be afraid of the power? Do that which isgood, and thou shalt have praise of the
same. For heisthe minister of God to thee for good. But if thou do that whichis
evil, be afraid; for he beareth not the sword in vain; for heisthe minister of God, a
revenger to execute wrath upon him that doeth evil.

He stated that heread thisverse at apoint in deliberations when “we had one juror didn’t believein
the death pendty. . . .” Mr. Bowles explained that he read the passage because it dealt with
punishment. He added that “[i]f you commit a crime you’ re supposed to be punished.” Although
this was the only passage read aloud during deliberations, the jurors did pray together.

On cross-examination, Mr. Bowles stated that the imposition of the death penalty was based
on the law and on the evidence. He asserted that he believed that the State “proved beyond a
reasonabl e doubt that the defendant should get the death penalty.”

Nancy Hurlburt, another juror, recalled that, during jury deliberations, onejuror “read from
the Bibleand | asked if | could say aprayer.” Ms. Hurlburt could not recall the passage read from
the Bible. However, she did relate that the passage was read “when the Judge sent us back,
immediately when the Judge sent us back.” Ms. Hurlburt could not recall which occurred first, the
prayer or the reading of the passage. Regarding the prayer, Ms. Hurlburt stated that it was out loud,
but she could not recall anyone else participating. Ms. Hurlburt opined that neither the prayer nor
the reading of the passage were done with the intent to influence anyone' s decision; rather “these
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thingswere donejust to let us have the peace of mind that we were making theright decision.” She
further related that the decision to impose the death penalty was based on the law and evidence
presented and not on the Bible. Ms. Hurlburt denied any allegation that the reading of the Bible
passage was done to influence the jurors’ decision.

A third juror, Fannie Goodman, recalled that, during deliberations:

.. .[S]ome of us had Bibles, others were to themselves meditating, then one of the
jurorsread averse and weall sat down to discuss our options or choicesto make [a]
decision.

And after we went over the evidence and everything one of the jurors read
from the Book of Romans, and we held hands and we prayed and we cast our votes.

Ms. Goodman stated that the first verse was from the Book of Corinthians. She explained that the
“prayer was mostly for our personal comfort.” She further stated that the verdict imposed was a
result of the law of the State of Tennessee and not due to reliance upon the Bible.

Robert Jones, presently the Shelby County Public Defender, was the coordinator of the
Capital Defense Team for the Shelby County Public Defender’ s Officein 1991. At thetime of the
re-sentencing hearing in 1997, Mr. Jones held the position as Deputy Administrator with the Public
Defender’ s Office in addition to remaining a member of the Capital Defense Team.

On March 20, 1990, Mr. Jones was appointed to represent the petitioner. A conferencewith
the petitioner was held that same day. He explained the dynamics of the capital case team at that
time. At the time of appointment, one member would immediately go to the jail to talk with the
client. Once this attorney made an initial assessment and report to the team, the entire team
participated in an initial intake. The team consisted of two attorneys, an investigator, a factual
investigator and a mitigation specialist. An appellate attorney from the Office would aso be
consulted from time to time. The defense team aso had “law clerks and . . .we brought in
psychologists, whatever professional s that we needed and used them as part of theteam.” After the
initial intake, the individual team members had “their tasks to do” and Mr. Jones would meet
periodically with them. Mr. Jones explained that “the purpose of getting the team together isto try
to convince the jury to give something other than the death penalty, and whatever it takes as far as
providing them with that information that’s what we do.”

Mr. Jones related that the time spent preparing before the first trial and second trial varied.
Thepreparationfor thefirst trial involved moreinvestigation and moretime spent reviewing witness
statements. For the second trial, “it was alot of time spent reviewing trial transcripts and looking
over themitigation from the previoustrial and trying to make the determinations of any changesthat
we should make. So it was entirely a different type of preparation then than before.”



A psychologist was used by the defenseteam in both the 1991 trial and 1997 trial. Mr. Jones
stated that the psychol ogist was sel ected by the team on the basis of that expert being best suited for
thecase. In selecting an expert, Mr. Jonesrelated that one must consider the problem that needs to
be concentrated on; sometimesit is mental, sometimesit is background. Accordingly, sometimes
the defense team would need a psychologist and sometimes they would need a psychiatrist. With
regard to socia history, Mr. Jones explained that, during the initial meeting, the defense team
procured numerous rel eases from the petitioner to enable them to obtain medical, school, and other
such records. Information gathered by the mitigation specialist would be shared with the
psychologist.

Mr. Jonestestified that, during both trials, the defense team employed various themes of an
abused child for mitigation purposes. This theme was based, in part, on various documents
reflecting the transient lifestyle of the petitioner’s family and their horrendous living conditions.
Intake information also reflected that the petitioner and his brother were placed in foster care.

Mr. Jones related the procedure used in developing mitigation evidence. He stated that
extensive interviews with various persons were conducted, meetings were held, and doctors were
consulted. The attorneys on the team would make determinations regarding what types of experts
would be consulted. In the present case, the defense team determined that a psychologist was a
better choice than a psychiatrist as they had found that psychologists had, in their experience, done
a better job at looking at the background social information.

Mr. Jones stated that the defense team had information regarding the drinking habits of the
petitioner’s birth parents. Mr. Jones opined that the physical and mental abuse of the petitioner
during his childhood were issues that a psychologist needed to review. Mr. Jones stated that no
additional mitigationthemeswere devel oped for the second penalty phase. He stated that adifferent
psychologist, Dr. Ciocca, was used at the second trial. Mr. Jones explained that the changefrom Dr.
Hutson to Dr. Ciocca was made because they “felt that we needed to do something different.” The
defense team was impressed by Dr. Ciocca's presentation and felt that he would be a good choice
for getting the points acrossto thejury. The points that needed to be impressed upon the jury were
the horrific circumstances of the petitioner’ s childhood and how that could haveimpacted himin his
later years. In preparing a mitigation defense, Mr. Jones agreed that one of the jobs of the defense
team wasto tell the petitioner’ sstory in away so asto humanize himto thejury panel. Heexplained
that trial counsel must start telling a defendant’ s story to the jury as the proof is being devel oped,
including, in some but not all situations, in opening statements.

Mr. Jones recalled that in the first penalty phase trial he presented the testimony of the
petitioner’s adoptive parents, Mr. and Mrs. Brieschke; the petitioner’s natural brother, Allen
Brieschke; his natural sister, Linda McAfee; Dr. Hutson, Deborah Denny, and Byron Ramondo
Catron. At the second penalty phasetria, another sister, Darlene, wasadded to thewitnesslist. Mr.
Jones stated that, although the testimony would essentially be the same as that presented in thefirst
trial, the defense team had anew doctor and was attempting adifferent approach asfar asthe expert
testimony was concerned. In preparing the witnesses for the second tria, the defense team talked

-8



to thewitnessesviatelephone, read their statements, and talked with themin person. Dr. Cioccawas
provided all information that was in possession of the defense team. Mr. Jones related that, since
the witnesses were going to paint the petitioner’ s story through their testimony, it was the opinion
of the defense team that it was better not to offer more during opening statements.

Mr. Jones agreed that the petitioner had a compelling case for mitigation. Thiswaslargely
in part due to the horrendous childhood experienced by the petitioner. The prosecution at both the
1991 and 1997 trials attempted to negate the impact of the petitioner’s childhood by stating the
defensewas merely trying to usethe“ abuseexcuse.” Mr. Jones stated that to combat this“[y]ou put
the information on and let the jury size it up.” He explained that it was very important for the
defense team to explain why the information presented in acapital sentencing hearingismitigation.

Recapping themitigation evidence presented at the 1991 trial, Mr. Jones stated that testimony
wasintroduced showing that the petitioner was abandoned by hisbiol ogical parents, hehad problems
after he was adopted by the Brieschkes, his brother had serious problems after arriving at the
Brieschkes, the Brieschkes attempted counseling for the petitioner, the adoption agency failed to
disclose the petitioner’s past to his adoptive parents and the petitioner’ s biological mother abused
alcohol. The defense team had information from police files indicating the type of life led by the
petitioner’ s biological parents. Mr. Jones stated that his co-counsel did summarize the mitigation
evidence that was going to be presented, and it was aquestion asto “how much you want to go into”
during opening statements. Mr. Jones explained that there was the chance that “if you [went] over
your proof word for word” during opening statements then its impact would be lost when the
witnessestestified. Mr. Jonesalso explained that therewasarhythm to atrial and “if you drag[ged]
out opening statements you run the possibility of making the jury upset.”

Mr. Jones admitted that there may have been information regarding the behavior of the
petitioner’s birth mother prior to the petitioner’ s birth that was not brought out to thejury. Heaso
conceded that information that the petitioner’ s biological father lost ajob because he “slugged” his
employer was not introduced to the jury. Mr. Jones did state that he believed that information
regarding the drinking habits of the petitioner’s biological parents was important, specifically
information that his mother was drinking during her pregnancy. Mr. Jones related that alcohol use
during pregnancy could have impacted the fetus and that the effect of alcohol wasvery well known
in 1997. Mr. Jones could not explain why information regarding fetal alcohol issues was not
presented to the jury. Later, during cross-examination, Mr. Jones conceded that the information
contained in the intake report regarding the abusive drinking habits of the petitioner’s biological
parents occurred two years after he was born. Mr. Jones could not explain why Dr. Cioccawas not
asked to perform any cognitive testing on the petitioner. Mr. Jones recalled that, although he and
doctors at the University of Tennessee discussed the impact of malnutrition upon the brain, this
information was not relayed to the jury. Mr. Jones further conceded that no effort was made to
determinethe existence of multi-generational mental illness other than theinformation containedin
the records in the defense team’s possession. There was some information that the petitioner’s
brother “had asex crime or an accusation,” however the issue of multi-generational sexual deviant
behavior was not necessarily explored. He could not explain why more information was not

-O-



presented regarding the lack of maternal care provided to the petitioner. Specifically, he could not
explain why information was not introduced to show that the bonding with the petitioner’s care-
giver, histwelve-year-old sister, was not equivalent to the bonding between a mother and child.

Mr. Jones explained that the petitioner’s records from Riverbend Maximum Security
Institutionwereprovidedto Dr. Cioccca, including information that the petitioner wason psychiatric
medication. He could not recall whether Dr. Ciocca testified regarding these records or not. Mr.
Jones, however, could not attest that information that the petitioner wasbeing treated for depression
or anxiety while on death row was supportive of the defense strategy that the petitioner was
psychiatrically damaged, as it was not uncommon for persons in prison, especially those on death
row, to be suffering from depression. Regarding Dr. Ciocca's failure to address any issues, Mr.
Jones explained that had the defense team felt Dr. Ciocca unqualified, they would have sought the
assistance of another medical expert. Mr. Jones explained that his practice was to defer to the
findings of the medical expert. In other words, he would not shop around for an expert that would
say what he wanted them to say.

Regarding his own performance in representing the petitioner, Mr. Jones stated “| did what
| felt should have been done at thetime, and | don’t seeany problemsat thistime.” Mr. Jones stated
that, during his career, he actually tried approximately fifty to sixty casesin which the death notice
wasfiled. Of these cases, only seven resulted in the death verdict. Mr. Jonesfurther explained that
the petitioner was involved in both the 1991 and 1997 preparations for his sentencing trias,
including the determination asto which witnesses should be called. The petitioner was pleasant to
work with, and the defense team shared a good working relationship with him.

Judge Loyce Lambert Ryan represented the petitioner in 1991 and in 1997 in her former
capacity asan assistant public defender assigned to thecapital defenseunit. Judge Ryan testified that
shedid not present any evidence regarding any kind of fetal alcohol neural developmental cognitive
disorder nor did she present any evidence of any neuropsychological deficits based upon MRI’ s or
any other kind of neural testing. Judge Ryan did not put on any evidence about a family history
showing agenetic predispositionto mental illness. Judge Ryan did state that evidencewas presented
as to the family history. She stated that no evidence was presented regarding any mental disease
detected while the petitioner wasin Riverbend. She explained that the defense team was concerned
with the fact that the jury would know that he was being retried, and there was an opinion that any
mental disease or defect intherecord did not riseto thelevel that would be beneficial. Particularly,
she stated that she recalled that there was never a specific diagnosis, although the petitioner was
being medicated. Judge Ryan also affirmed that they chose not to present any evidence regarding
the petitioner’ s behavior in prison. She explained this type of testimony was presented at the first
sentencing hearing in 1991. However, the defense team elected not to present this evidence at the
resentencing in 1997 when considered against the impact of the factual allegations.

Judge Ryan stated that the defense presented evidence of the pattern and history of sexual

abuse and neglect in the petitioner’s family. She opined that, due to the nature of the allegations
involving achild, the defense had to be careful in their presentation to the jury so as not to make the
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jurors feel that the defense was minimizing the factual circumstances of the crime. In this regard,
the decision was made, as part of trial strategy, to provide some type of explanation asto why this
possibly could have occurred, but not being a justification of why it occurred.

Judge Ryan stated that a problem the defense team encountered wasthe fact that because the
petitioner was removed from the abusive familiar environment at two and one-half years of age the
atrocitiesthat he allegedly witnessed could not be substantiated by lay witnesses. While the pattern
of abuse was present in the older siblings, what actually was experienced by the petitioner was
difficult to say. Specificaly, Judge Ryan recalled that the lay witnesses were reluctant to say that
he could remember certain incidents because he was a baby.

Judge Ryan acknowledged that she was aware of issuesinvolving fetal acohol syndromein
1997. She also acknowledged that there was evidence of heavy drinking by the petitioner’s
biologica parents. She could not recall how much information could have been developed on that
issue. She stated that the petitioner’s sister, Linda, was not very cooperative, and, while his other
sister was cooperative, a clear picture of the amount of alcohol consumed could not be painted.
Judge Ryan further stated that “there were not any physical manifestationsthat | recall in evaluating
of Mr. Keen that would indicate fetal alcohol.” Judge Ryan could not recall any documentation
supporting the alegation that there was substantial alcohol abuse by the petitioner’ s mother at the
time of gestation.

Judge Ryan stated that the defense team presented a picture of the petitioner not only until
the time he was abandoned by his birth parents but until the day of the offense. This included
reporting of molestation by another male and of incidents of juvenile delinquency. She stated that,
because of thetransient nature of Serge and Gwendolyn Tooman, the petitioner’ sbiological parents,
it appeared futile to send investigators to places where the petitioner had lived twenty yearsago in
an attempt to locate extended family members. Regarding the petitioner’s siblings, Judge Ryan
remarked that “they didn’t want to be involved.” Both of the petitioner’s biologica sisters were
“reluctant” to testify.” She continued that “[t]hey came because they felt . . . they should come to
support their brother. But they were concerned that any information that they would giveinthistrial
would tend to cause him to be released, and they did not want their brother released.” Both sisters
feared him being free in society as a molester.

Judge Ryan stated that both sisters would have been interviewed prior to trial to know that
they had substantive information that would be of value at trial and what they possibly may say. In
fact, Judge Ryan stated that the mitigation specialist made numerous contact with both sistersin
1991. She aso confirmed that both sisters had signed releases for information.

Comparingthe 1991 and 1997 hearings, Judge Ryan commented that “[t] he approach wetook
in‘91 wasnot onethat | recall that we decided was an incorrect approach. We had hoped to provide
more family participation, get another relative in or find his brother or get his sister herein ‘97 . .
. to help bolster the proof that we were putting forth.” Shetestified that “the concept of the cycle of
abuse was athemeinitially that we started out with in ‘91, and the effects of abuse asachild on the
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man or on aperson as an adult wefelt like the history of the children, hissiblingsasfar as. . .adults
and their relationshipswith their children and with others hopefully that would illustrate that thisis
how David came to be the person he was and this is how he possibly could have gotten in this
situation that he’sin now based on that cycle of abuse.” Judge Ryan commented that “part of the
problemisalot of the more serious allegations of abusein [the Tooman family] were not that which
happened to David Keen. The more serious allegations of sexual abuse and physical abuse really
pertained to hissiblings.” She added that “as far as the foster home environment there was some
alegations on David's part about some abuse, but there were no physical manifestations or no
documentation of that abuse.” Judge Ryan agreed that it was important to show a connection
between the maltreatment that the petitioner received between birth and age four and the time of the
crime and that was what the defense attempted to do. She stated that she was non-committal in her
opening statements with regard to what the proof would demonstrate because she was uncertain as
to whether the siblings would be responsive on the stand as witnesses.

Joyce King, asocial investigator with the Shelby County Public Defender’ s Office, testified
that she was assigned to the petitioner’s 1991 case, assuming the role from another investigator
whom had already completed theinitial client interviews. Ms. King interviewed the petitioner, the
Brieschkes, the petitioner’ s biological siblings, Linda and Allen, and a character witness. These
witnesses were re-interviewed prior to the 1997 hearing along with another sister, Darlene. These
interviews occurred both in person and by telephone.

Samuel Buzzard, a retired child welfare worker for the State of Illinois Department of
Children and Family Services, testified that he began his career with the Department of Childrenand
Family Servicesin 1961. In 1965, Mr. Buzzard came into contact with the Tooman family as part
of his employment and he completed an intake study on the family.

In March 1965, law enforcement officers contacted the Department of Children and Family
Services regarding afamily needing help in Litchfield. Ontwo occasions, Mr. Buzzard visited the
alleged home of the family, an apartment above an auto parts store. Both of his visits were
uneventful with either no one being at the residence or no one answering the door. Mr. Buzzard
finally gained access to the apartment after county officials had picked up the children after a
minister was contacted by the oldest child.

Mr. Buzzard recalled that the apartment was*“ pretty dingy and dark.” 1t was“ pretty sparsely
furnished.” Therewastrash all over thefloor and “it appeared to be pretty dirty.” Mr. Buzzard aso
recalled that therewas animal feceson thefloor. The apartment al so contained things that probably
did not belong to the family, “items of merchandise, boxes, packages.” The oldest child, Bill, had
indicated that these were itemsthat had been taken. Bill informed Mr. Buzzard and adeputy sheriff
that hewasinvolved in aforgery at the direction of his parents and that “he was scared to death” of
his parents. At the time of Mr. Buzzard’ s involvement, Serge and Gwendolyn Tooman had been
gone for at least a week. The older Tooman children had been feeding their younger siblings by
picking up pop bottles and selling them to buy food. The two eldest siblings determined that their
parents were not going to come back so Bill went to aminister for help. Mr. Buzzard related that
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Bill was about seventeen years old, Linda was between fourteen and fifteen years of age, Darlene
was about five years old, Allen was about four years old and the petitioner was about two and one-
half years of age. The children spent at least one night at the county jail until they could be placed
in other housing arrangements. The children wereinitialy placed with the Klepper family, although
Bill refused to go, wanting to stay at thejail. A month later, the children were placed in other foster
homes. The two younger boys went to the Pyle home, the two girls went to the Harms home, and
Bill went to the Johnson home. Bill remained with the Johnson family until he enlisted in the
military.

Mr. Buzzard’ sinvolvement with the Tooman children wasrather short-lived. Hehad contact
with Bill until he left the service of the agency, within months. The younger four children were
placed in an emergency home, then to afoster home where another worker was assigned. During
the period that he was involved with the younger Tooman children, Mr. Buzzard remembered that
the petitioner was a “cute little kid” and was an “active little boy.” Linda Tooman was quiet; she
“had avery dull ethic, she kind of walked stooped shouldered. .. .” Bill, the oldest child, was very
polite and cooperative and appeared to be an ideal teenager. However, it appeared that Bill could
not maintain thisfagcadefor long. Conflict developed between Bill and thefoster homeand he began
having problems at school. Because Bill was close to reaching his eighteenth birthday, his foster
parents chose to keep him in their home so he would not have to bereplaced. However, thiscouple
chosenever to befoster parentsagain. Mr. Buzzard also learned from the mayor of Dwight, Illinois,
that the Tooman parents were suspected of involvement in arecent crime wave in Dwight.

Mr. Buzzardtestified that hisknowledge of thefamily’ spast was|earned mostly through his
conversationswith Bill. Bill related that the family made numerous moves. The older children were
constantly changing school sand therewastal k about keeping them out of school becausethe parents
wereafraid that they would be ableto trace the family through school records. Bill reported that this
stepfather spent alarge amount of timedrinking at taverns. Serge Tooman wasthe biological father
of the petitioner and Allen. Willis Tooman, Serge’s cousin, was the father of the older three
children. Bill’saccount of the Tooman’ slifestylewas corroborated by Mr. Buzzard’ sinvestigation
with other agencies. Mr. Buzzard testified that this case was the only incident in his career where
the parents had totally abandoned their children. Mr. Buzzard stated that had the defense team
contacted him in either 1991 or 1997, he would have talked with them.

Susan Buzzard, Samuel Buzzard's wife, was also a social worker for the State of Illinois
Department of Children and Family Services. Mrs. Buzzard al so became invol ved with the Tooman
children. Mrs. Buzzard placed the children in permanent foster homesand supervised the placement
until the petitioner and Allen were adopted by the Brieschkes. She remained in contact with the
other Tooman children until sheleft the agency in 1968. During thistime, Mrs. Buzzard maintained
records on each of the children. A record was kept as to each child relating the child’ s personality,
health, and relationship to their natural family.

Mrs. Buzzard recalled that, during the children’s placement at the Klepper home, the
petitioner was an attractive child and “very wiggly.” Mrs. Klepper reported that the children “ate
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alot.” Mrs. Buzzard accompanied the petitioner and his brother Allen to Chicago regarding their
placement with the Brieschkes. They traveled by train and, while Allen sat relatively quiet, the
petitioner wasjumping and running up theaisles. Mrs. Buzzard explainedtothe petitioner and Allen
that the Brieschkes were adopting them and that Brieschkewould betheir new last name. Allenwas
very unhappy with leaving his foster home; the petitioner did not have the same reaction. Once at
the Brieschke home, Allen attached to his new family; the petitioner did not. In September 1966,
thechildren were evaluated by Dr. Robert Alexander. Dr. Alexander’ sevaluation indicated that the
petitioner was “hyperactive,” and that he should be given an electroencepha ogram. Thiswas done
and the resultswere entirely normal. Dr. Alexander also recommended that the petitioner be given
medi cation to slow him down. The Brieschkes declined the opportunity to put the petitioner on this
type of medication.

Mrs. Buzzard stated that shewas not contacted by any members of the defenseteam in either
1991 or 1997. She stated that had she been asked to testify that she would have.

Chaplain Nolan Gnewuch, an ordained Lutheran minister, testified that he previously was
employed with the Lutheran Children’s Friend Society, primarily responsible for adoptive studies,
placement, supervision, marriage and family counseling and consulting churches. At some point
during theboys’ teenage years, Chaplain Gnewuch was contacted by the Brieschkesregarding their
adopted children, the petitioner and Allen. The Brieschkesindicated that the children were having
academic difficulties in school and were having difficulties in making any kind of emotional
attachments. Chaplain Gnewuch stated that the petitioner and Allen “looked like kids who had had
some redlly severe emotional damage of early on in life where they didn’t get basic kinds of needs
met, and as aresult couldn’t attach with other people.” The children did not have friends at school
and did not bond with their adoptive parents. TheBrieschkes' biological children, ontheother hand,
werewell-adjusted and doing fine. TheBrieschkes, fromwhat was observed, were doing everything
they possibly could as parents; they set redistic limits, they were emotionally present for the
children, they wereworking with the school, and they had agood relationship with their church. The
Brieschkes, however, were frustrated with the fact that the boys were not reliable and could not be
trusted. Chaplain Gnewuch classified the boys as two of the most difficult cases that he has had to
deal with. He expressed his opinion that the damage could have resulted from the fact that the boys
did not receive consi stent care giving, mothering, and fathering during their formative yearsbetween
one and five.

Chaplain Gnewuch explained that hiscounseling of the boyslasted approximately oneto two
years. He could not explain why the counseling stopped. He stated that he and Allen now lived in
the same community. He has observed that Allen’ s inability to bond with others has not changed
over the years. He further stated that he was never contacted by any member of the petitioner’s
defenseteam in 1991 or 1997. He added that had he been contacted he would have testified for the
defense. On cross-examination, Chaplain Gnewuch stated that all of his records regarding the
counseling sessions were destroyed under the law of the State of Wisconsin.
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Dr. TaraWass, an assistant professor of Early Childhood Development at the University of
Tennessee, was recognized as an expert by the court in devel opmental psychology and fetal alcohol
effects. Dr. Wass was contacted regarding the likelihood that fetal alcohol exposure may have been
anissueinthe petitioner’ sdevelopment. Based upon preliminary discussions about the petitioner’s
early family history, including reportsof heavy frequent use of alcohol, Dr. Wasswas of the opinion
that it was “quite possible that could be a factor here.” Dr. Wass then reviewed information and
records and conducted an evaluation of the petitioner. Included in the information reviewed were
Intake Summaries written at the time the petitioner was placed in foster care, academic records,
psychological testing reports, the Winnebago Health Institute report, and files maintained by the
petitioner’s sister. Asaresult of her evaluation, Dr. Wass concluded that there “is evidence that is
highly suggestive that there was chronic frequent use of — use and abuse of alcohol by [the
petitioner’ s| mother, that he exhibited awide range of problems during early childhood, pre-school
years, his academic years that would be consistent with a pattern of deficits that we observe in
children who are alcohol affected.”

Dr. Wass explained that “fetal alcohol syndromeisarecognized. .. medical diagnosis. It's
acondition. . . that’ sdiagnosed on the basis of that triad of feature. Fetal alcohol effectsisactually
aterm that emerged through . . . the research literature and some lay popul ation literature that’ s not
advocated for use by expertsinthefield.” Indescribing thewide spectrum of effects connected with
prenatal alcohol use, Dr. Wass differentiated several conditions:

... Partial FASisdifferentiated from FAS primarily in that the children are lacking
one or more of those three criteria. It's usualy that some of the facia
dysmorphology isthere but not al of thefacial dysmorphology, so wetypically look
at the eye region and the mouth region when you're diagnosing an individual or
looking at a diagnosis of fetal acohol syndrome.

Oftenin thecaseof achild . . . with partial alcohol syndrome, they have the
dysmorphology in one area of their face but not in both . ... And you may also be
missing in the growth retardation.

Alcohol related birth defects are structural abnormalities that are associated
with prenatal acohol exposure, so that could be cardiac defects. . ., skeletal defects
.... Inthat caseyou a so have to document maternal alcohol exposure but you don’t
have to have facial dysmorphology or growth retardation . . . .

Alcohol related neural developmental disorder, you also have to document a
pattern of maternal alcohol exposure. Y ou do not have to see growth retardation or
the facial dymorphology, but what you want to seeis either some evidence of central
nervous system impairment and/or acomplex pattern of neural behavior or cognitive
deficit that can’t otherwise be explained.
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Dr. Wass testified that she does not hold a medical degree and that fetal acohol syndrome
isamedica diagnosis. She stated that sheis, therefore, not qualified to diagnose the disorder. Dr.
Wass maintained, however, that there are psychol ogical manifestationsin personswith fetal alcohol
related conditions, such as“areductionin IQ,” * short term memory deficits,” “ deficitsin executive
functioning” (an umbrellaterm including skills such as working memory, response inhibition, and
impulsivity). She added that other common manifestations are “high rates of attention deficit
hyperactivity disorder, psychiatricillnesses, delinquency, academicfailureandlearning disabilities.”
Dr. Wass stated that, while it wasimpossible to undo the damage of in utero alcohol exposure, there
are protective factors that are associated with better outcomes. These protective factors include
structured environments. Such protective factors act as a shield for the alcohol affected individual
lessening the risk of secondary disabilities such as inappropriate sexual activity.

Two categories of fetal acohol syndrome are recognized, one with confirmed maternal
drinking and one without the confirmation of maternal drinking. Without a report of maternal
drinking, a diagnosis of fetal alcohol syndrome may be made if the full facial dysmorphology is
present. The facial dysmorphology is*“small eye openings, “ that is the eyes of a person with fetal
a cohol syndrome appear wider apart although the effect isdueto their eyesbeing smaller. Another
facial dysmorphology involves abnormalities of the philtrum, the area between the nose and the
upper lip. Typical abnormalitiesincludeavery thin upper lip and a smoothing of thebow inthelip.
Other physical abnormalities include “a weak chin,” “the presence of clown eyebrows,” and an
“excesspresenceof hair.” Dr. Wassstated that, becausefacial featureschangefrom thetimeof birth
until death, “the optimal timeto diagnose the disorder isreally from between the ages of about three
until just prior to puberty.”

Regarding the petitioner, Dr. Wass again asserted that she was not qualified to diagnose the
petitioner. However, after reviewing the material provided, she did conclude that it waslikely that
the petitioner was exposed to a pattern of frequent heavy alcohol exposure based in part upon the
social problemsthat his mother was experiencing. Inthisregard, Dr. Wass concluded that thereis
evidence of a pattern of excessive and frequent alcohol intake. She added that “on the basis of the
maternal alcohol exposure and the fact that his devel opmental presentation is consistent with what
we see in individuals with heavy exposure to alcohol, that we would presume that those behaviors
arereflective of brain damage.” Dr. Wass later conceded that she had no definitive proof that the
petitioner’ smother was drinking while she was pregnant with the petitioner. While shetestified that
the petitioner’ s “developmental profileis very suggestive of organic brain damage,” she could not
conclusively determine that he did, in fact, have brain damage. She continued that

... there was evidence of reductions in intellectual capacity. So, for example, in
1972, .. . the school system referred him to see a psychologist who conducted an 1Q
Test . . . and estimated his 1Q to be an 84.

That was preceded by awide range of . . . academic failure prior to that point, so |
believe that was in the second grade. He was already failing by that point. . . .
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In addition to that we were seeing what the psychol ogistsreferred to as hyper kinesis
or minimal brain damage which wewould refer to now as ADHD, Attention Deficit
Hyperactivity Disorder. . . .

So intellectual and deficitsin 1Q or intelligence, academic failure, delaysin certain
developmental milestones. So, for example the reports . . . indicated that he was
speaking at that time although it was somewhat indistinct and difficult to understand.

Hiscognitiveskills. .. werenot very good early on. So hedidn’t know how to color.
.. hedidn’t know his numbers. . ..

And sothereweretheseclear deficitsin rather concrete basic cognitive skillsthat you
were seeing. His play behavior was atypical in the sense that he had an inability to
play with others, just didn’t understand the reciprocity that goes on in the play
behavior. ...

We see the emergence of . . . delinquent behavior very on, very early stealing from
peers. ...

Also the lying which is aso very typical in this population. . . . the early onset of
substance abuse. . .. We see an increased risk of substance abuse over and above
what wejust seein children of alcoholics when there s parental exposureto acohol.

The reports that he was often used as a scapegoat and kind of conned by his. . .
peers. . ..

And so al of those behaviors are consistent with what we would expect to see in
alcohol exposed individuals, aswell asthe over friendliness, not really having those
boundaries between close individuals and strangers that we expect to be there, the
over eagerness and need to be liked.

Dr. Wass added that the petitioner also displayed deficits in arithmetic, consistent with primary
disabilitiesobserved following al cohol exposure. Thepetitioner also exhibited seven out of theeight
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frequently exhibitedidentified secondary disabilities. Those sevenfactorsaredifficulty maintaining
consistent employment, inappropriate sexual behavior, a history of mental illness, confinement,
history of confinement inamental institution or in prison, disrupted school experience, troublewith
thelaw and substance abuse. Regarding hislifewith hisadoptivefamily, Dr. Wass commented that
this was not a nurturing home to the petitioner, not because the Brieschkes were not good parents,
but because the petitioner did not feel nurtured.

Dr. Wasstestified that evidence of fetal acohol syndrome was recognized and identified in
this country in 1973. By 1989, Congress mandated warning labels on acoholic beverages. She
stated that expertswould have been availablein both 1991 and 1997 to testify regarding fetal alcohol
syndrome. Dr. Wassrelated fetal alcohol syndrome and the circumstances of the murder inthiscase
by pointing to the fact that the person with fetal alcohol syndrome is unable to think through the
consequences of one's actions, is unable to control one's behavior and is prone to inappropriate
sexual behavior. Although Dr. Wass was not able to conclude that the petitioner suffersfrom fetal
alcohol syndrome, she did believe that his behavior, developmenta history and the history of
maternal acohol exposure is consistent with alcohol related neural developmental disorder.

Edna Tooman is the sister of the petitioner’s father, Serge Tooman. The first time Edna
Tooman ever met her nephew was in March 1999. Ms. Tooman testified that her father was an
alcoholic. Hewas often drunk and the children were afraid of him. Sherelated that her father was
physically abusivetoward her brother, Serge, the petitioner’ sfather, and was sexually abusivetoward
her sister, Maxine.

Ms. Tooman testified that her paternal grandmother “had went insane . . . because they had
to cal the Sheriff . . . to come and take her away.” She related that her grandmother was having
delusions: shethought that her son was crucified upside down on a cross and she was seeing people
in her backyard. Ms. Tooman’ sgrandmother remained inthe state mental institution until her death.
Ms. Tooman testified that she had a son who was schizophrenic. She stated that she had eight
children. A son, Richard, and another, Terry, were diagnosed schizophrenic. Another son, Steve,
went to prison for “doing drugs.” A daughter, Kathy, is an acoholic. A son, Paul, “drinks heavy
but he does well.” A daughter, Sarah, is “an emotional wreck,” suffering from extreme major
depression.  Judy, another daughter, has anxiety. Ms. Tooman also adopted three of her
grandchildren. One grandson has a drug problem and the two girls suffer from depression. Ms.
Tooman further related that two of her uncles had alcohol problems and another cousin was
diagnosed with schizophrenia. Ms. Tooman opined that had her brother, Serge, been evaluated, he
would have probably been diagnosed with a menta iliness aswell. Ms. Tooman added that she,
herself, had been diagnosed with anxiety disorder.

While Ms. Tooman and her brother, Serge, were very close, Ms. Tooman related that her
brother had a“mean streak.” For an exampleof hisbehavior, Ms. Tooman testified that Sergewould
often wring the neck of the family’ s goose just to torment the goose. She recalled that her brother
would laugh when he was wringing the goose' s neck. Serge dropped out of school in the fourth
grade at the age of fourteen and was not very smart. Serge enlisted in the army when he was
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eighteen and served overseas during the Korean War. When he returned from the war, Serge began
drinking “real heavy’ and would often “get out of control.”

Edna Tooman stated that her uncle, Willis Tooman, married the petitioner’s mother
Gwendolyn. Ms. Tooman was living in California during the time when Gwendolyn married her
brother, Serge. Although not present, Ms. Tooman had heard through her mother that Gwendolyn
had Allen early. Shealso reported that her brother, Serge, attempted to sell afood voucher so heand
Gwendolyn could go drinking. Serge and Gwendolyn also |eft the children alone while they went
drinking and, on one occasion, Ms. Tooman's mother discovered the baby, Allen, covered with a
blanket and blue.

The petitioner’s sister, Linda Gehringer, testified at both the 1991 and 1997 trids. Ms.
Gehringer’ stestimony covered the petitioner’ s use of various names, that shelived with her brother
until he was three years old and that she and the petitioner had different fathers but both were
Toomans.

Ms. Gehringer was born in 1950 in Findlay, Ohio. Her parents are Gwendolyn and Willis
Tooman. Shehasabrother, Bill, and asister Darlene. A brother, Ray, died when hewasthreeyears
old, and another brother Billy, was put in ahome for the mentally retarded. Billy waslater adopted.
Ms. Gehringer recalled that her mother felt that Ray was “gifted” and felt it “very unfair that my
retarded brother . . . lived and that Ray had died.” Her father, Willis Tooman, was an over-the-road
truck driver and when he was not at home, her mother “went to barsalot and didn’t come home a
lot.” During this period, the Tooman children were often taken to achildren’ shome after neighbors
would call the authorities.

Although Gwendolyn Tooman was aregistered nurse, she stopped working as a nurse after
Ray’s death. Gwendolyn then began waitressing in abar. Ms. Gehringer described her mother as
very strict and not affectionate. She stated that, on one occasion, her mother had chased her through
the house with an ax because she thought she had lied about being scratched by acat. She stated that
her mother had been drinking prior to thisincident. Ms. Gehringer stated that she could not recall
atimewhen drinking was not apart of her mother’ severy day life. Willis Tooman was also aheavy
drinker. Willis Tooman stopped living with thefamily when Ms. Gehringer was between seven and
nine years of age.

Gwendolyn Tooman later married Serge Tooman, her first husband’ snephew. Thismarriage
led to avery abusive situation. Both Serge and Gwendolyn drank and they both physically abused
the children. Ms. Gehringer recalled that when Serge came home drunk he would beat the children
with whatever he could find: an electrical cord, a two-by-four, or he would just kick them in the
stomach.

Ms. Gehringer testified that it was her job to take care of the three babies when her mother

and stepfather went to work. This used to be Bill’s responsibility, but when the six-month-old
petitioner was diagnosed with malnutrition, her parents blamed Bill for eating the food and placed
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the burden on the ten-year-old Gehringer. Although she was their caretaker and felt protective of
her younger siblings, Ms. Gehringer did not cuddle the babies or play with them. Ms. Gehringer
recalled an especially disturbing incident with her stepfather. Shewas supposed to keep ateakettle
on the stove with water to keep moistureintheair. Shefell asleep and the kettle boiled dry. When
Serge and her mother got home, Serge lined the children up and placed the tea kettle on Ms.
Gehringer’ shand. When shewould not cry, hereturned the kettle to the stove until it got red hot and
then placed it back on her hand until she cried. Her parents never sought medical attention for the
burns. Ms. Gehringer also described incidents where the children would go hide in the cornfields
to keep themselves safe from their drunken stepfather. On other occasions, Serge Tooman would
make his children watch him as hekilled their pets. She stated that he would dlit the throats of their
pet dogs. When her mother was in the hospital giving birth to the petitioner, Serge Tooman raped
her. Thiswasreported to her mother but nothing ever became of thereport. She stated that Serge’s
father also sexually abused her when she wasten years old. Gwendolyn Tooman told her daughter
that it was her fault and that she “had [to] wear long dresses to school.” Ms. Gehringer stated that
she hated Serge Tooman. Ms. Gehringer testified that the lack of food was aways an issue in the
house. The older children took cabbage wedges to school for lunch and there were times when all
they had to eat were potatoes.

After Allen was born, the family left Findlay, Ohio, and hitchhiked to Texas. They stayed
in Texarkanafor about ayear wherethe abusivelifestyleresumed. Thefamily then went to Illinois.
She recalled that after her stepfather violated his probation, the family moved twenty-six timesin
two years. During thisperiod, the family kept changing their last name and, sometimes, they would
change their first names al so.

Thelast time Ms. Gehringer saw her stepfather and mother was when she wastwelve years
old. Her parentsleft one morning for work and never came back. Beforeleaving, the Toomans had
instructed the children to “just watch out the window for them to come back and not to answer the
door for anyone else. So we waited there for ten days.” The petitioner was two years old at this
time. The oldest brother, Bill, collected soda bottles for money to buy dog bones for the children
to eat. Eventually, Bill sought assistance from the pastor at the church across the street. The
children were then taken to jail and stayed there for three days while waiting for Children Services
to find a place for them.

The children were placed in afoster home. They stayed at this residence for three months.
Thetwo girls were then placed in afoster home together, the two younger boys went to afamily in
Mount Olive and Bill went to a foster home in Nakomis. Ms. Gehringer stated that both of her
younger brothers would cry when separated from their other siblings. Ms. Gehringer only saw her
two younger brothers three more times before they were adopted. Ms. Gehringer remained in the
foster program until she was eighteen years old at which time she entered the Miriama Girls Home
in Springfield, Illinois. Her younger sister, Darlene, was adopted by their foster parents.

Ms. Gehringer related that she last saw her oldest brother, Bill, in 1990. Bill lived in the
same city as she did and she knew that he had married and has adaughter. Ms. Gehringer reported
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that this relationship deteriorated as Bill had beat his wife and molested his young daughter. This
marriageended indivorce. Bill later got involved with another woman. Ms. Gehringer learned from
thiswoman'’ s parentsthat Bill had “taken [her] out in the desert and beat her and literally pulled out
amost all of her hair and left her there.” She stated that Bill had been in prison and was involved
with drugs.

Ms. Gehringer testified that she has been diagnosed with post-traumatic stress syndromeand
as aresult experiences depression and anxiety. Sheis currently taking anti-depressants.

When she reached adulthood, Ms. Gehringer contacted the Illinois Department of Children
and Family Services and the Hancock County Ohio Children’s Home to gather information about
her past. She provided all of this information to the petitioner’ s defense counsel. Ms. Gehringer
testified that the first time that she was contacted by the petitioner’s defense team was a month
before hisfirst sentencing hearing. Shedid provide the defenseteam with al of the documents that
shehad. Sheonly recalled one meeting with the defense team prior to the 1997 sentencing hearing.

Darlene Krone, the petitioner’ shalf-sister, stated that she was not asked to testify at the 1991
hearing. Thefirst time she was contacted was for the resentencing in 1997. She was asked about
her relationshipwith the petitioner, her agein comparison with his, “just somebasic questions.” She
was not asked about their life in the Tooman family or about her life after her adoption. During a
meeting at the public defender’ s office, Ms. Kronewas asked for details about her life history. She
stated that she had difficulty opening up to these people because she did not know them.

Ms. Krone testified that she was adopted by Stanley and Juanita Harms. She stated that,
although she loved her adoptive parents, their relationship was strained. She was never close and
did not have the ability to assure her adoptive mother that sheloved her. After receiving counseling
as an adult, Ms. Krone was able to understand that the strain in the relationship was due to her
inability to bond.

Ms. Kronetestified that, when she wasfifteen yearsold, she wasraped by her twenty-seven-
year-old brother, Bill. She could not understand what was happening although she wanted a
relationship with her brother. Ms. Krone stated that she married when she was eighteen years old
and that she has been married to this same man for the past twenty-four years. Notwithstanding this
fact, Ms. Kronetestified that she has not been ableto devel op aclose relationship with her husband.
She stated that she has one son, Kyle. She felt that her parenting skills were lacking and that
something was not normal in that she did not feel for her child the way other parents felt for their
children. Ms. Krone stated that, since her son was six years old, he had suffered from attention
deficit with hyperactivity and he al so deal swith depression and obsessive compulsive disorder. He
was treated with medicationsfor these conditionsthrough hisearly teens. Ms. Krone stated that she
has been in counseling and has attempted suicide. She has been diagnosed with major depression
and is on medication.
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Regarding her lifewith the Toomans, Ms. Krone had little recollection of her mother, other
than rubbing the backs of her legs. Asfor Serge Tooman, Ms. Kronerecalled theincident where he
placed the hot teapot on Linda s hand, an incident where he made her pick out apig, hekilledit, and
made her eat the tail, and an incident where he made her eat a bar of soap.

Allen Brieschke, the petitioner’s brother, testified at both the 1991 and 1997 sentencing
hearings. He stated that he was initially contacted a week before the first trial in 1991. Alan
Brieschke stated that he had brought certain documents with him, but that the defense team was
aready in possession of these documents.

Allen Brieschketestified that Serge Tooman wouldkill animalsinfront of them. Herecalled
Serge Tooman killed two baby chicks and apig. He also stated that Serge Tooman hit him on the
mouth repeatedly, causing severe dental damage later inlife. He differentiated the spankingsfrom
Sergewiththat of hisadoptivefather Robert Brieschke. The children never knew thereasonsbehind
Serge’ s beatings, while his adoptive father would tell them why they were being punished. His
biological mother aso hit him in the mouth and the hands. He could not recall ever receiving any
nurturing from his biological mother, rather, any nurturing came from his sister, Linda. Allen
Brieschke stated that the Pyles, the Tooman children’s foster family, also beat the children.

Allen Brieschkeisdivorced. He has afifteen-year-old daughter but she was adopted by his
ex-wife' s present husband. Hisdaughter ispresently in foster care asaresult of aninvestigation of
child pornography. AllenBrieschkesuffersfrom post-traumatic stressdisorder. Heisemployed and
has an associates degree in security loss prevention.

Dan Brieschke testified that the petitioner was his adopted brother. Dan Brieschke isfive
years older than the petitioner. He was ten years old when his parents adopted the petitioner and
Allen. Dan Brieschke recalled that he and his sister were supportive and involved in the decision
to adopt another member of the family. Dan Brieschke stated that, although they were eager to
welcome their adoptive siblings into their home, the petitioner and Allen were not immediately
responsive. He explained that he and his sister would play together but Allen and the petitioner
chose to amuse themselvesindividually. He stated that the family was not rich but was not lacking
anything. Their father had a college degree and their mother stayed at home with them when they
were children. Both parents were very supportive of the children and played games with them.

When the petitioner and Allen were added to the household, a new dynamic emerged in the
household. Their mother wasfrustrated that the petitioner and Allen would not listen. The petitioner
and Allen did not have any friends in the neighborhood, did not bring friends to the house and did
not have sleep overs. Dan Brieschke stated that his adopted brothers were less mature than other
children their age.

Dan Brieschke recalled an incident where he unexpectedly walked into his brothers' room,

and Allen informed him that the petitioner was encouraging the dog to “lick hisprivate parts.” Dan
Brieschkestated that, although heloveshisadopted brothersunconditionally, therel ationship hehad
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hoped for never materialized. He has not had contact with the petitioner for the past fifteen years.
He has limited contact with Allen.

Cynthia Wachs, the petitioner’ s sister through adoption, testified that she was twelve years
old when her parents adopted the petitioner and Allen Tooman. Ms. Wachs stated that, excluding
the present proceedings, she was never contacted regarding her brother’s case.

Ms. Wachs testified that she was present during the first meeting between her adopted
brothersand her family. Her impressionsfrom this meeting of her brotherswerethat they were cute
and “looked very lovable.” Later, when the boys were coming to live with them permanently, Ms.
Wachsrecalled that she was very excited. However, she stated that the petitioner and Allen would
cry a night and sometimes they were awoken by nightmares. She stated that, during these rough
times, both of her parents comforted the boys and assured them that they would be there and love
them always.

Ms. Wachs stated that the petitioner and Allen never assimilated into their family. She
noticed that their mother began raising her voice and becoming frustrated with the situation with the
boys. Sheexplained that the petitioner and Allen never seemed to comprehend that “there wastime
when no meant no, or yes meant yes.” Ms. Wachs also commented that her adopted brothers were
“immature for their ages,” “[t]hey didn’t seem to have the same sense of self....” She described
the boys as “clumsy and awkward with certain things.” Ms. Wachs stated that the petitioner was
“abletointeract” with kids hisown age, but she could not remember that he “ had close connections
with kids of his own age.” She testified that she loved her adopted brothers unconditionaly,
however shefdlt that she never bonded with them. Although she hasgrown closer to Allenintheir
adult years, she never had the opportunity to develop that sort of relationship with the petitioner
because he ran away from home when he was sixteen and she was living in another state.

Evelyn Brieschke, the petitioner’s adoptive mother, testified that she and her husband
adopted the petitioner and his brother Allen in December 1967. The petitioner’s name was then
changed to Darrell Brieschke. Mrs. Brieschke stated that sometime after the adoption wasfinal, the
Brieschkes received information regarding their adopted sons’ situation prior to their placement in
foster care. To Mrs. Brieschke, this information offered some explanation as to the petitioner’s
behavior.

Mrs. Brieschke testified that, at the time of his adoption, the petitioner appeared quite
younger than hisactual age. She believed that the petitoiner’ s appearance was due, in part, to being
malnourished. She stated that the petitioner did not know what acrayon was and did not know how
to color. Her adopted sons did not know how to share. Although the boys had friends, “some of the
friendswerenot ideal.” Neghborstold the Brieschkes that the petitioner and Allen did not appear
“normal.” Although they attempted to get close to the petitioner, Mrs. Brieschke felt that the
petitioner wanted to have friends that were trouble makers. She stated that the petitioner and Allen
had difficulty in following rules, including doing their homework. Regarding inappropriate

-23-



behavior, Mrs. Brieschke related that the family had a pet Schnauzer. Mrs. Brieschke caught the
petitioner, when he was eleven years old, attempting to have sex with the dog.

Regarding his education, Mrs. Brieschke recalled that, during part of his education he was
in an open concept classroom; this confused the petitioner. However, during oneyear where hewas
in a self-contained classroom, “he did so well that year it was amazing.” She stated that the
petitioner never finished his education.

Mrs. Brieschketestified at boththe 1991 and 1997 sentencing hearings. Sherecalled her first
meeting with the petitioner’s defense counsel in 1988. She stated that they told her that the
petitioner did not have much of a chance. Her next meeting with defense counsel was the day
immediately beforetrial. She could not recall the defense team ever requesting any documentsfrom
her.

Robert Brieschke, the petitioner’ s adoptive father, testified that, shortly after the petitioner
and Allen arrived in their household, he noticed that the boys were more * unsettled” than what they
had expected. He stated that the boys had “[d]ifficulty accepting simple requeststo do things or to
stop doing things, hyperactive.” Theboys“did not speak distinctly,” they did not play with others,
and they were limited in their attention span. Mr. Brieschke was amazed at how much the boys ate.
Infact, hedescribed their early eating habitsas*gorging” until they complained that they hurt. This
behavior lessened after a month or so. He stated that both the petitioner and Allen engaged in
activities that were solitary in nature.

Mr. Brieschke related that the petitioner had somelegal problems before heleft their home.
Whilein middle school, the petitioner and agroup of boys shoplifted from alocal grocery store. He
wasasoinvolvedinanautotheft. After thisincident, the petitioner was sent to Winnebago Hospital
for evaluation. Alsoduringthistime period, the petitioner’ ssister, Linda, reported that the petitioner
had molested one of her smaller children during avisit to her house.

Kevin Whaley testified that he and the petitioner were employed by Earth Industrial Waste
Management in 1990. He recalled that the petitioner “seemed to work well with others. He wasn’t
realy real social with other employees. . . ."

Dr. Mark Douglas Cunningham, a clinical and forensic psychologist, was retained as an
expert to provide evaluation of mitigating psychological factorsand testimony that could have been
provided at his 1997 sentencing hearing. In preparation for his evaluation, Dr. Cunningham
reviewed thetranscript of the 1997 hearinginitsentirety and reviewed aportion of the 1991 hearing.
Hewas also provided the petitioner’ s Intake File from the time the State of 11linois assumed custody
of the petitioner until hisadoption by the Brieschkes, the Winnebago Mental Health records, school
record, medica records from River Bend during the period of 1991 through 1997, Dr. Auble's
preliminary report and various other documents. Dr. Cunningham interviewed the petitioner for
almost six hours on November 19, 2001. He also interviewed numerous persons who have had
associations and relationships with the petitioner.
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Dr. Cunningham opined that numerous areas of mitigation needed further investigation,
including the history of the petitioner’s extended family members. Herelated that the way a child
istreated in early childhood is fundamentally important asit lays the ground work for the rest of the
emotional and relationship structure and capability that this person will have. He stated that damage
at this stage is catastrophic. Dr. Cunningham testified “[t]he first four years of life are the most
important period of timein someone’'slife for their emotional and psychologica development and
their ultimate psychological health and whether they’ re going to turn out to be alaw abiding citizen
and to havefunctional relationshipswith other people.” Thisfact istrueregardlessof one’ smemory
of these early years.

Dr. Cunningham then discussed theimportance of multi-generational family history in capital
sentencing evaluations. First, one may be genetically predisposed to many characteristics, such as
personality disorders, psychological disorders and substance abuse. By examining the history of a
client’ sfamily members, oneisableto obtain aglimpse of what theclient ispredisposed to. Second,
patternsof behavior withinafamily system are generationally transmitted and becomewaysinwhich
people organize their lives. Additionaly, thereis modeling of behavior. Next, there is sequential
damage. The petitioner was neglected and abused by his parents; his parents were neglected and
abused by their parents. Thus, in the context of a capital murder, one may say that the petitioner’s
behavior is at the end of a generational pyramid that involves genetic influences, involves family
scripts, and involves sequential damage from generation to generation.

Discussing these factors with the petitioner’s case, Dr. Cunningham noted that “there is
generational sexual deviation and abuse directed toward children.” Thefamily’ ssexual dysfunction
transcends generations and impacts both genders. Regarding the petitioner’s siblings, Dr.
Cunningham noted the importance of their backgrounds. Specificaly, the children share genetic
parenting or partial genetic parenting. The children shared the same climate of abuse and neglect.
He added that, to the extent that the State would argue that time diminishes the damage of this
background, the continuing damaging impact upon the siblingsis relevant.

Dr. Cunningham opined that, although the petitioner had a choice on whether or not to
commit the offense, he did not have the same choice as everyone else due to his background and
history. As aresult of the emotional damage that had been done, the fetal acohol exposure, the
neural cognitive effects, hisown attention deficit disorder, the petitioner was unableto find stability
in any regular life situation. The risk factors present in the petitioner’s life each contributed to a
developmental and lifetrgjectory that concluded tragically in thisoffense. Dr. Cunningham stated
that mental health knowledge was available in 1991 and in 1997 to reach these conclusions.

Regarding previouspsychol ogists, Drs. Hutson and Ciocca, Dr. Cunningham found that these
psychol ogists were provided insufficient tools by the defense team. Specifically, Dr. Cunningham
found deficienciesin the investigation and interviewing of family members, afundamental part of
apsychological evaluation. Neither doctor met with any family member individually. Also, there
wasacompletelack of any investigation into non-family members. Finally, absent from Dr. Hutson
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and Dr. Ciocca's consideration were any participation by other experts such as experts on fetal
alcohol exposure, a neuropsychologist, etc.

Dr. Cunningham provided adetailed litany of the presence of psychological disorder in the
petitioner’ sfamily system. Hedetermined that “thereis asignificant genetic heritability or genetic
predispositionto mental illness.” Similarly, thereisan increased incidence of personswho abandon
their children, of persons who sexually molest children, and persons who have significant a cohol
and drug histories present in the petitioner’ s family.

Dr. Cunningham provided asummary asto the petitioner. The petitioner’s problems began
in childhood. At thetime he cameinto the custody of the Brieschkes, the petitioner was displaying
broad developmental delay. His speech was poor, hedid not know how to engageininteractive play
but only in parallel play. His motor coordination was poor. Hisbladder control was a problem for
anumber of years. Thereareneural cognitive symptomsin termsof being ableto hold and complete
sequential instructions and being able to learn about boundaries and limits. The petitioner was
unableto establishasignificant emotional bond. At age seventeen, the petitioner’ speer rel ationships
were described as being quite disturbed. There was also impulsivity. The petitioner was
overwhelmed by thelack of structure. The petitioner wasostracized and rejected by hispeers. There
was abeginning of psychosisin the sensethat the petitioner may have been misperceiving theworld
around him. There was inappropriate sexual behavior. The petitioner showed a preoccupation or
interest in younger children. There was conduct disturbance during the petitioner’ s adolescence.
There was also the beginning of alcohol and substance abuse. Since his arrival a Riverbend, the
petitioner suffers from recurrent nightmares, a depressed mood, seep disturbance, appetite
disturbance, anxiety, suicidal ideation, low self-esteem, auditory hall ucinations, racing thoughts, and
hypomanic episodes. Dr. Cunningham concluded that the petitioner’s psychological status has
historically and chronically been disturbed. The petitioner’s thinking and relationship pattern has
never been normal. He opined that the outcomes of that have been destructive in many ways,
including the way he bonds to other people, his ability to learn, his ability to regulate his behavior
and his sexual relationships.

Dr. Cunningham discussed extensively the impact of the failure of the petitioner to receive
nurturing early in life. He stated that the nurturing is what turns a baby into a human being who
cares about other persons. He stated that the pervasive emotional starvation of a child’s need for
nurturance is catastrophic in its effects on later functioning.

Regarding the evidence presented at the 1997 hearing, Dr. Cunningham stated that only a
partial picture of the petitioner was presented. Specificaly, he stated that the defense failed to
present testimony of the catastrophic impact of the disrupted attachment, and that the damage is
present regardless of what the child can remember. He stated that, although the abuse was described
in detail, there was no nexus presented between the abuse and the present offense.

Dr. Pamela Auble, a clinical neuropsychologist, was asked to evauate the petitioner
regarding his level of functioning in terms of his mental abilities, his memory, his thinking and
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whether there was evidence of brain injury. In this capacity, Dr. Auble met with the petitioner and
performed intellectual testing, testing of his memory, testing of his mental flexibility, a battery of
neuropsychol ogical testing, language testing, testing of motor skills, testing of hisability to read and
write and conducted an interview of the petitioner. Dr. Aubletestified that “[t]he general results of
the tests were that [the petitioner] had what | would consider abnormalities in his functioning in
several areas.” She explained that the petitioner had particular difficulty with time tests and with
testswhich had him learn and remember information that hewastold. Dr. Auble stated that shedid
not feel that the petitioner was “faking problems.”

Dr. Auble provided asummary of her testing results. The petitioner’s|1Q was 73 with some
variability among the thirteen subtests. The petitioner’ s delayed memory was significantly below
what would be expected. The petitioner had trouble with tests that required quick responding and
onteststhat involved reasoning. The petitioner had troublewith vocabulary fluency. The petitioner
read at an eleven-year-old’ slevel, hiswritten language is that of aten-year-old, and his math skills
were those of aten-year-old. Testing revealed deficits and impairments when he had to remember
information after adelay. Dr. Auble stated that the petitioner’ sdeficitswere “patchy,” but appeared
toinvolve“alot of timedtests.” Hehad troublewith quick responding and specific deficitsinverbal
memory. She added that “there were indications that there was something wrong with him but it
wasn't clear from thetest datathat there was a specific, one specific areaof thebrain, and it dso did
not look like adiffuse damage in that other words some people just have a generalized lowering of
al their scores. Hedidn't ook likethat. He was okay on some things and not so good on others.”

Asaresult of her report, Dr. Auble recommended that the results of her testing, while not
clear by themselves, be further investigated in terms of fetal alcohol syndrome and in terms of
medical imaging. Dr. Auble stated that medical imaging was completed by Dr. Kessler and shewas
privy to thoseresults. Dr. Kessler's findings show that “there are multiple small areas of damage
in the subcortical region of [the petitioner’s] brain that seem to be vascular in nature.” Dr. Auble
explained that these were linked to hypertension or migraines. Although this type of damage was
common in elderly persons, it is uncommon to see this type of damage in a person as young as the
petitioner. This damage resultsin deficits in concentration, attention and response stage. Decline
in intelligence and other abilities may be observed as well.

Dr. Auble again affirmed that it was her opinion that the petitioner wasnot malingering. She
noted that the petitioner’ s 1Q testing had been variable over the years, 105 when he was four years
old, 92 when he was five years old, 84 in the third grade, 76 in the fifth grade, and 111 also in the
fifth grade. Dr. Auble agreed that toxic environmenta exposure could be a contributing factor to
an offense such as the onein the present case.

|. Denial of Due Process at Petitioner’s Trial: Extraneous | nformation before the Jury

The petitioner contends that, due to the actions of the jury, he was denied a fair trial in
violation of rights secured by both the state and federal constitutions. The petitioner claimsthat the
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jurors consulted extrgjudicial materials during deliberations, i.e., the Bible. Petitioner asserts that
“[r]eading from the Bible during jury deliberations regarding sentencing in a capital case requires
reversal of thejury decision.” (citing Sate v. Harrington, 627 S\W.2d 345, 350 (Tenn. 1981)).

A. Waiver of the Issue on Appeal

In response to the petitioner’s argument, the State, in part, asserts that thisissue is waived
as it was not presented on direct appeal. See T.C.A. § 40-30-206(g). The petitioner responds, in
part, that the State should not be permitted to argue waiver beforethis Court because the Statefailed
to assert walver and proceeded to respond to the merits of the claim in the lower court.

In Walsh v. Sate, our supreme court held that the State “waives’ the waiver argument when
the State fails to raise the defense of waiver at the post-conviction hearing. 166 S.W.3d 641, 645
(Tenn. 2005). To permit waiver for the first time on appeal would deny the petitioner the
opportunity to rebut the presumption that theissue had indeed been waived. 1d. (citing T.C.A. 840-
30-110(f)(2003)). Accordingly, asthe State failed to assert waiver in the lower court, we conclude
that the waiver argument fails on appeal. As this Court has rejected the waiver argument, it is
unnecessary to review the remaining arguments of the petitioner regarding the propriety of
addressing the merits of the claim on appeal, including but not limited to the argument that the State
may not be permitted to use incompatible legal theories between cases. We proceed to review the
iSsue on its merits.

B. Alleged Juror Misconduct

During the post-conviction hearing, jurors Ernest Bowles, Nancy Hurlburt, and Fannie
Goodman testified that, during jury deliberations, onejuror, Mr. Bowles, read Bible passages aloud
and another juror recited aprayer. Juror Bowlestestified that he had his Bible with him during the
tria proceedings and in the deliberation room. During deliberations, juror Bowles read a passage
from Romans 13, verses 1-4, King James Version. He also read the verses at the post-conviction
evidentiary hearing:

... Let every soul be subject unto the higher powers. For there is no power but of
God; the powers that be are ordained of God. Whosoever therefore resisteth the
power, resisteth the ordinance of God; and they that resist shall receiveto themselves
damnation. For rulersare not aterror to good works, but to the evil. Will thou then
not be afraid of the power? Do that which is good, and thou shall have praise of the
same. For heisthe minister of God to thee for good. But if thou do that whichis
evil, be afraid; for he beareth not the sword in vain; for heis the minister of God, a
revenger to execute wrath upon him that doeth evil.

Juror Bowles stated that this was the only passage read aoud during deliberations and that these

verseswereread during apoint indeliberationswhen “ onejuror didn’t believein the death penalty.”
Juror Bowlesexplained that he read these specific verses*[b] ecauseit deal swith punishment,” “[i]f
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you commit a crime you' re supposed to be punished.” Juror Bowlestestified that heis a Christian
and it was his practice to engage in daily reading of Scripture.

Juror Hurlburt testified that she asked if she could say a prayer. She stated that her prayer
was out loud but she could not recall any one else participating. She added that the prayer was said
“immediately when the Judge sent usback.” Juror Hurlburt recalled ajuror reading from the Bible,
but she stated that, in her opinion, the reading was not done to influence the way the jurors should
vote. She explained that the verse was read “just to let us have the peace of mind that we were
making the right decision . .. . [W]e wanted to be able to walk away knowing that we would not
have . . . made the wrong decision and have to live with it for the rest of our life.”

Juror Goodman testified that, during deliberations, aversefromthe Book of Corinthiansand
verses from the Book of Romans were read. She could not recall what verse was read from
Corinthians, athough she stated that “averse from Romans 13" wasread. She stated that the jurors
“held hands and we prayed and we cast our votes.” Juror Goodman added that “ about three or four”
jurors had their Bibles in the deliberation room. Despite the variance between the testimony of
Jurors Bowles and Hurlburt with that of Juror Goodman, all three jurors maintained that the death
penalty was imposed based upon the law and the evidence and that neither the Bible passages nor
prayer influenced their decision.

C. Findings of Post-Conviction Court

The post-conviction court made the following findings regarding the reading of the Bible
verse during deliberations:

... Intheinstant case, this Court does not find that jurorsreading their Bibles during
the period they were sequestered woul d necessarily be animproper outsideinfluence,
as it would be difficult to deny jurors reading material of their choice during long
sequestrations, and improper to deny them access to articles of their personal faith
during this emotiona and stressful time away from their families. The questionin
the petitioner’s caseis whether the reading of the Bible verse out loud to thejury in
the deliberation room in this case would be considered prejudicial or improper
influence. Although petitioner has the burden of proving his alegations of
ineffective assistance of counsel by clear and convincing evidence, if the attorneys
had presented this information in a Motion for New Trial the burden would have
been dlightly different. On appedl, if it is shown that one or more jurors has been
exposed to extraneous prejudicial information or improper influence, there arises a
rebuttabl e presumption of prejudice, and the burden then shiftsto the prosecution to
explain the conduct or to demonstratethe harmlessness of it. Satev. Parchman, 973
SW.2d 607, 612 (Tenn. Crim. App. 1997); Sate v. Young, 866 SW.2d 194, 196
(Tenn. Crim. App. 1992). In order to shift the burden to the prosecution to
demonstrate the harmlessness of the communication with the jury, the threshold
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guestion would be whether the statement communi cated to the jury was prejudicial
to the appellant. Parchman, 973 SW.2d at 612.

This Court finds that petitioner has not shown that the reading of the Bible
versein this case was prejudicia to the petitioner. The Romansl3 verses quoted . .
.do not advocate the death penalty over alife sentence, but only affirm that God's
lawsare not in conflict with thegovernment’ sright to punish offenders (“the powers
that be are ordained of God”), and was apparently read in response to an unidentified
juror who apparently stated the juror “didn’t believe in the death penalty,” despite a
thorough voir dire of the entire jury venire concerning this issue. The verses in
guestion merely recalled thejury to itsduty to follow man’slaw inthecase, asit was
aninstrument of God. . . . this particular passage did not affect the verdict of the jury
by suggesting that the death penalty would be the proper verdict. . . .

No proof has been presented that the reading of the Bible verse put any undue
pressure on any juror, or had any influence on the jury’ sverdict. Therefore even if
the reading of the verse could be considered an improper outside influence, no
prejudice has been shown to petitioner.

D. Analysis

A criminal defendant hasaright toanimpartial jury. See Stocktonv. Virginia, 852 F.2d 740,
744 (4'[h Cir.1986). Under Articlel, section 6 of the Tennessee Constitution, theright of trial by jury
must be preserved inviolate. Statev. Bobo, 814 S.W.2d 353, 356 (Tenn. 1991). Itisof the utmost
importance to the administration of justice that the purity of the trial by jury should be preserved.
Hinesv. Sate, 27 Tenn. 597, 8 Hum. 597 (1848). Thismeansthat it must be preserved asit existed
at common law at the time of formation of the Constitution. Id. (citations omitted). Any evidence
that does not come from the witness stand in a public courtroom where there is full judicia
protection of the defendant’s right to confrontation, of cross-examination, and of counsd is
presumptively prejudicial. See Turner v. Louisiana, 379 U.S. 466, 473, 85 S. Ct. 546, 550 (1965).
In this regard, “[c]ommunications whether to asingle juror separated from his comrades, or to the
whole jury, are equally prohibited, and a presumption of prejudice arises when the mere fact of
communicationsis shown without explanation.” Kingv. State, 7 Pickle617, 91 Tenn. 617, 20 S.W.
169, 172 (1892). Theverdict of thejury must be found upon the evidence delivered to themin court
in the presence of the judge and of the parties. Sam v. Sate, 1 Swan 61, 31 Tenn. 61 (1851).
Moreover, while the “true rule in criminal cases’ isthat “[t]he jury are the judges of the law as it
appliesto thefacts’ and “in making up their verdict they are to consider the law in connection with
the facts,” “the court is the proper source from which they are to get the law.” Henson v. Sate, 2
Cates 47, 110 Tenn. 47, 72 S.\W. 960 (1903).

It is well-established that extraneous information or influence brought before the jury

guestionsthe validity of thejury’ sverdict. Our supreme court held that “it is not upon the prisoner
to show affirmatively that he was prejudiced by the improper evidence received by the jury. Itis
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enough that he may have been prejudiced, and the law will so presume.” Ryan v. Sate, 97 Tenn.
206, 36 SW. 930, 931 (1896) (citing Morton v. Sate, 1 Lea, 499; Whitmore v. Ball, 9 Lea, 35;
Donston v. Sate, 6 Humph. 275; Booby v. Sate, 4 Yerg. 111; Wade v. Ordway, 1 Baxt. 229; Nile
v. Sate, 11 Lea, 694; Crawford v. Sate, 2 Yerg. 60.). In other words, if the proof shows that an
improper communication was made, the law presumes that the verdict is tainted.

The alegation of error in the present case is that a juror read verses from the Bible in
response to another juror’s statement regarding the inability to impose a sentence of death. Our
supreme court previously addressed the reading of Bible verses by one jury member to the jury in
Sate v. Harrington, 627 SW.2d 345 (Tenn. 1981). In Harrington, the Tennessee Supreme Court
affirmed the defendant’ s conviction for first degree murder, but reversed the sentence of death and
remanded the case for a new sentencing hearing based primarily upon the trial court’s error in
excluding potential jurorsin violation of the standard set forth in Witherspoon v. Illinois, 391 U.S.
510, 88 S. Ct. 1770 (1968). Harrington, 627 SW.2d at 350. Immediately after so ruling, the
opinion of our supreme court provides:

Appellant also has called our attention to the fact that during deliberations in the
sentencing phaseof thetrial, thejury foreman buttressed hisargument for imposition
of the death penalty by reading to thejury selected biblical [sic] passages. Hisaction,
of course, was error which would have required anew sentencing hearing, absent the
error in excluding jurors for cause in violation of the Witherspoon standard.

ld. (emphasis added). The petitioner in the case sub judice relies upon this language from
Harrington in support of his argument that he is entitled to post-conviction relief. The quoted
language isthe extent of all discussion ontheissue of thereading of Biblical passagestoajury. The
precise passages read to thejury arenot reveal ed and the opinion isabsent citation to legal precedent
or authority. The only circumstance surrounding the reading revealed in the opinion isthat the jury
foreman read the verses in order to “buttress[] his argument for imposition of the death penalty.”
ld. We conclude that this “circumstance” surrounding the jury foreman’s intent in reading the
Biblical passagesisin fact evidence of “the effect of anything upon any juror’s mind or emotions
as influencing that juror to assent to or dissent from the verdict. . . .” Tenn. R. Evid. 606(b).
(Emphasis added). Therefore, such evidence would not be admissible under our supreme court’s
recent decision in Walsh v. State, 166 S.W.3d 641 (Tenn. 2005).

In Walsh v. Sate, our supreme court held:

Tennessee Rule of Evidence 606(b) permits juror testimony to establish the fact of
extraneousinformation or improper influence on thejuror; however, juror testimony
concerning the effect of such information or influence on the juror’s deliberative
processesisinadmissible.

Walsh, 166 S.W.3d at 649 (emphasis added). Logically, this must apply equally to the “effect of
such information” on all the jurors — to those who hear the information as well as to the one who
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reads the information. “[A] juror is not permitted to testify about anything occurring during
deliberations, including the juror’s own internal thoughts, motivations or emotions.” Walsh, 166
S.\W.3dat 647 (citing Tenn. R. Evid. 606(b); Statev. Blackwell, 664 S.W.2d 686, 688 (Tenn. 1984))
(emphasis added).

The ruling in Harrington must now be construed with the holding in Walsh. Asnoted in
Wal sh, Tennessee adopted Federa Rule of Evidence 606(b) in Satev. Blackwell, 664 S.W.2d at 636,
three years after the decision in Harrington. As pertinent to he case sub judice, Tennessee Rule of
Evident 606(b), effective January 1, 1990, is identical to Federal Rule of Evidence 606(b). See
generally Walsh, 166 S.W.3d at 646. Inthe case sub judice, applying the holding in Walsh, the only
admissible testimony of juror Bowles was his testimony that he read Romans 13:1-4 (King James
Version) aoud during deliberations, and the verbatim content of those Bible verses. Any effect of
these verses upon the minds or emotions of any of the jurors, including juror Bowles and/or the
unidentified juror who purportedly “didn’ t believeinthedeath penalty” wasinadmissible. Likewise,
any testimony that one or more jurors expressed disbelief in the death penalty was inadmissible.
Furthermore, all testimony by jurors Hurlburt and Goodman wasinadmissible except for testimony
of what wasread. In addition, juror Bowles testimony of hisinterpretation of the meaning of the
Bibleverseswasinadmissible. Therefore, the only evidence on thisissue which can be considered
isthe proof that juror Bowles read Romans 13:1-4 to the jury, the content of that Biblical passage,
and thetestimony of jurorsHurlburt and Goodman that juror Hurlburt said aprayer out loud and that
these two jurors heard verses from Corinthians and Romans 13 being read.

First, we address the specific proof regarding the reading of Romans 13:1-4 to thejury. We
can only consider the “four corners’ of the purported extraneous information without any reference
towhy it wasread, or the interpretation, if any, placed on it by either the reader or any other of the
jurors. See Walsh, 166 SW.3d at 649. Thus the extraneous information must be looked at
objectively rather than subjectively. A literal reading of the Bible passage shows that it does not
mention imposition of the penalty of death, or any other punishment related to murder, or any other
specific crimes. The essence of the Bible passage is that the power of government is subject to the
power of God, and if one does good deeds he or she will “have praise” and if one “doesevil” he or
she will be punished. The theme is that one should follow the laws of the civil government who
rules. Contrary to the speculation by some advocacy groups, see Robert Parham, Please Sop Using
the ScripturesasRationalefor Capital Punishment, The Tennessean, Apr. 13, 2000; Larry Swindell,
Capital Idea: A Persuasive Examination-and Denunciation-on the Death Penalty, Fort Worth Sar-
Telegram, Nov. 23, 1997; Robert Marquand, Death Penalty I ssue Stirs Divergent Religious Views,
McVeigh Case Inspires Debate on Moral Aspects of Society’ s UItimate Sanction, Christian Science
Monitor, June 12, 1997, Romans 13: 1-4 does not encourage, command, or otherwise require
imposition of the death penalty.

Thelaw in Tennesseeisthat ajury shall impose the death penalty following aconviction for
first degree murder when the twelve members of the jury unanimously agree that the State has
proven beyond a reasonable doubt the existence of at |east one statutory aggravating circumstance
and that the aggravating circumstance(s) has been proven by the State beyond areasonabl e doubt to

-32-



outweigh any mitigating circumstances. T.C.A. 839-13-204(g)(1)(A) & (B). Inthecasesubjudice,
thetrial court charged the jury, in part:

It is your duty to determine within the limits prescribed by law the penalty
which shall beimposed as punishment for this[offense]. Tennessee law applicable
for this offen[s]e providesthat a person convicted of murder in the first degree shall
be punished by death or by imprisonment for life.

Thelaw makesit the duty of the Court to giveinitschargeto thejury the law
relativeto the hearing. Itistheduty of thejury to carefully consider all the evidence
delivered to them on the hearing and under the law given them by the Court render
their verdict with absolute impartiality.

Thejury isthe sole judge of thefacts and of the law asit appliesto the facts
inthishearing. Inarriving at your verdict, you areto consider the law in connection
with the facts.

But the Court isthe proper sourcefrom which you areto get thelaw. Inother
words, you are the judges of the law as well as the facts under the direction of the
Court.

You are the exclusive judges of the facts in this hearing. Also you are the
exclusive judges of the law under the direction of the Court.

Y ou should apply the law to facts in deciding the sentence.

Y ou should in no case allow mere sympathy or prejudice solely to influence
your verdict but should look to thelaw and all the facts and circumstances provenin
the evidence to determine your verdict.

The Biblical passage read, in essence, is a statement, the substance of which, isincluded in thetrial
court’ s charge to the jury. Before extraneous information given to ajury can mandate a new trial,
the extraneous information must be“prejudicial.” Tenn. R. Evid. 606(b). AsRule 606(b) prohibits
the reviewing court from considering the actual effects of any extraneousinformation on any juror,
Walsh, 166 S.W.3d at 649, the reviewing court may only determine prejudice from the content of
the information. We agree with the lower court that Romans 13:1-4 is not extraneous prejudicial
information. Thisinformation (the Biblical passages) does not pertain to the petitioner, thevictim,
or to any facts of the case. Neither does the information pertain to the Rules of Procedure nor the
Rules of Evidence which apply to any criminal trial. Courts in other jurisdictions have reached
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similar conclusions. See, e.g., Fields v. Brown, 431 F.3d 1186, 1209 (9" Cir. 2005) (some Bible
verses may be considered common knowledge, therefore not extrinsic evidence, even if error, no
prejudice, Bibleversesnot facts); Malicoat v. Mullin, 426 F.3d 1241 (10" Cir. 2005) (carving of “eye
for an eye” in courtroom found harmless error); Burchv. Corcoran, 273 F.3d 577 (2001) (juror read
from Bible and quoted from Bible from memory during deliberations; held not to be an improper
communication and, evenif error, error was harmless); Lenzv. True, 370 F. Supp. 2d 446 (W.D. Va.
2005) (upheld state court finding that no evidence was presented that biblical passages read to jury
members were related to the sentencing decision; district court rejected reaching a conclusion that
anything read from the Bible during deliberations was sufficient to satisfy the test in Remmer v.
United States, 347 U.S. 227, 229, 74 S. Ct. 450, 451 (1954)); Sate v. Kleypas, 40 P.3d 139 (Kan.
2001) (quote from Bible made by one juror to another not reversible error); Young v. Sate, 12 P.3d
20 (Okla. Crim. App. 2000) (it isto bepresumed that jurorswould discussbiblical propriety of death
penalty; such discussion does not constitute extraneous information).

The role of this Court is to determine whether the extraneous information influenced a
juror(s) to the petitioner’ sdetriment. We must review the alleged extraneous information under an
objective standard. Viewing the extraneous information objectively, we cannot conclude that the
Biblical versesread nor the prayer spoken outloud wereinherently and substantially prejudicial. The
genera testimony regarding the readings from Corinthians and Romans as well as testimony
evidencing a prayer fail to establish that any specific extraneous prejudicial information was given
tothejury. It isgenerally understood that jurorswill inherently consider their own religious, moral
and philosophical beliefs during penalty phase deliberations. In thisregard, no one, including the
courts of this state, can expect jurors to live in a vacuum, immune from any contact with extra-
judicial resources, including the Bible. Thus, we are unable to conclude that ajury’ sexposureto a
Biblical passage during deliberationsisper seprejudicial. Additionally, whilethe petitioner argues
that the passagesread from Romans 13 are“ pro-capital punishment,” this Court isreluctant to make
such an interpretation nor can this Court, under an objective standard, conclude that the jurors
understood the passage as God’ s instruction to impose a sentence of death.

A finding of reversible prgjudicial error cannot be based on amerepossibility that ajuror was
improperly influenced. The likelihood that the juror wasinfluenced must be substantial. The jury
was instructed as to the applicable law. We presume the jury follows the law as provided by the
court. The facts of this horrific murder of this eight-year-old victim are heinous and include the
confession of the petitioner. Accordingly, we cannot conclude that the typical juror in this case
would have not imposed a sentence of death absent the reading of the Biblical passages and/or the
prayer. The petitioner is not entitled to relief on thisissue.

II. Denial of Due Process at Post-Conviction Hearing
The petitioner contends that he was denied afull and fair hearing on his petition for post-

convictionrelief. Specifically, he asserts that statements made by the post-conviction court during
the post-conviction hearing and the rulings made by the court after the hearing demonstrate the post-



conviction court’s bias or lack of objectivity, or, in the aternative, that the court was unable to
consider mitigation evidence.

A. Applicable Law

A fair trial in a fair tribunal is a basic requirement of due process. The principles of
impartiality, disinterestednessand fairnessarefundamental conceptsin our jurisprudence. See Sate
v. Bondurant, 4 SW.3d 662, 668 (Tenn. 1999) (quoting Satev. Lynn, 924 SW.2d 892, 898 (Tenn.
1996)). Articlel, Section 17 of the Tennessee Constitution and the Fourteenth Amendment to the
United States Constitution guarantee all litigants a hearing before an impartial decision-maker. In
re Cameron, 126 Tenn. 614, 658, 151 SW. 64, 76 (1912); see also Tumey v. Ohio, 273 U.S. 510,
532, 47 S. Ct. 437 (1927) (“every procedure which would offer apossible temptation to the average
man as ajudge [to forget the burden of proof required to convict the defendant, or which might lead
him] not to hold the balance nice, clear and true between the State and the accused, deniesthe | atter
due process of law”). Article VI, section Il of the Tennessee Constitution states that judges cannot
participate in cases in which they might have even the slightest interest. Neely v. State, 63 Tenn.
174,182 (1874). A similar restriction appearsin section 17-2-101(1), Tennessee Code Annotated.
The purpose of these provisionsisto guard against the prejudgment of alitigant’ srightsand to avoid
situationsinwhich thelitigants might believethat the court reached aprejudiced conclusion because
of interest, partiality or favor. Chumbley v. Peoples Bank & Trust Co., 165 Tenn. 655, 659, 57
S.\W.2d 787, 788 (1933). A trial before a biased or pregjudiced judge is a denial of due process.
Wilson v. Wilson, 987 SW.2d 555, 562 (Tenn. Ct. App. 1998).

Judges must not only be impartial, but also appear impartial because judicial fairness is
violated when the appearance of fairnessisignored. See Stateexrel. McFerran v. Justice Court of
Evangeline Starr, 202 P.2d 927 (Wash. 1949). Thisisnot merely anidealistic sentiment. Deference
to the judgments and rulings of the courts depends upon public confidence in the integrity and
independence of the judges that make them. As our supreme court has acknowledged:

It is of lasting importance that the body of the public should have confidence in the
fairness and uprightness of the judges created to serve as dispensers of justice. The
continuance of this belief, so long entertained by the people of this country, and so
well warranted by the history of the judiciary as a body, is largely essentia to the
future existence of our institutionsin their integrity.

InreCameron, 126 Tenn. 614, 658-59, 151 SW. 64, 76 (1912). Aswhat the public perceives may
besubstantially different fromwhat actually exists, it isthe appearance of impartiality that will often
undermine or resurrect society’ sfaith inthejudicial system. See Statev. Bondurant, 4 SW.3d 662,
668 (Tenn. 1999) (quoting Satev. Lynn, 924 S.W.2d 892, 898 (Tenn. 1993) (citing Offutt v. United
Sates, 348 U.S. 11, 14, 75 S. Ct. 11, 13 (1954))). Thus, “justice must satisfy the appearance of
justice.” 1d.
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Canon 2A, Tennessee Supreme Court Rule 10, requiresjudgesto conduct themselves*“at dll
timesin amanner that promotes public confidencein theintegrity and impartiality of thejudiciary.”
Similarly, Canon 3(E)(1), Tennessee Supreme Court Rule 10, requires judges to disqualify
themselvesin caseswheretheir “impartiality might reasonably be questioned.” Thestrict application
of Canon 3(E)(1) may result in the disqualification of a judge who has no actual bias and who
believesthat he or shecantry acasefairly. See InreMurchison, 349 U.S. 133, 136, 75 S. Ct. 623,
625 (1955). Thetest isnot whether the judge believes he or she can beimpartia but whether others
might reasonably question thejudge’ simpartiality. See generally Offutt v. United Sates, 348 U.S.
at 14,75 S. Ct. at 13.

B. Bias of Post-Conviction Court
1. Court’s Classification of Representation as “ Excellent”

The petitioner first asserts that the lack of objectivity and bias of the lower court is
exemplified by the “hyperbole,” i.e., “excellent representation by the Shelby County Public
Defender,” that the court uses throughout its findings of fact and conclusions of law “to praise the
work of trial counsel and to disparage the evidence presented in post-conviction.” Petitioner then
argues that the quality of representation received by the petitioner is“excellent,” only if “excellent
representation includes’ alisting of alleged errors committed by counsel, including arguing that a
repealed statute is unconstitutional, failing to reflect upon the case and determine what could have
been done differently and placing state and county budget concerns above the petitioner’ sinterests.

Inasmuch as any claim can be construed as alleged grounds of ineffective assistance of trial
counsel, those claimswill be addressed assuch, i.e., petitioner’ salegationsregarding anineffective
opening argument and the ineffective preparation of defense witnesses. However, clamsthat were
not raised in the post-conviction petition and not presented to the trial court will not be considered
inthe context of claimsof ineffective assistance of counsel. Statev. Alvarado, 961 S.W.2d 136, 153
(Tenn. Crim. App. 1996). Specifically, petitioner’sclaimsthat trial counsel argued that arepeaed
statute was unconstitutional, trial counsel failed to reflect upon the case and determine what could
have been done differently and that trial counsel placed state and county budget concerns above the
petitioner’ sinterestswerenot raised in the petition or at the post-conviction proceeding. Finally, we
reject the petitioner’ sall egation that any and al of these claimscontradict the post-conviction court’s
characterization of counsel’ srepresentation of the petitioner as*excellent” and demonstratethe post-
conviction court’sbias. Biasof atrial court isnot shown simply by alitigant’ s displeasure with the
outcome of ahearing. The petitioner is not entitled to relief asto this claim.

2. Court’sInability to Consider Mitigation Evidence
Thepetitioner next contendsthat the post-conviction court possessesahostility to mitigation
and/or is unable to consider mitigation evidence. The petitioner makes several allegationsin an

attempt to discredit the post-conviction court. Theseallegationsinclude (1) thepost-conviction court
was “entirely dismissive of the testimony of Dr. Wass,” an expert in the effects of alcohol on a
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developing fetus, (2) the post-conviction court’ sremark that trial counsel had no obligation to assist
the petitioner in the post-conviction proceeding, and (3) the post-conviction court’ sremarksthat the
concept of multi-generational sequential damage is “absurd” and “ridiculous.”

The record before this Court reveals that the post-conviction court considered all of the
testimony presented, including that of lay witnesses and all expert witnesses, including Dr. Wass.
The fact that the post-conviction court did not agree with all of the testimony presented does not
result in the per sedenia of afair hearing. Neither does the fact that the post-conviction court did
not reach theresultspreferred by the petitioner mandate the conclusion that the post-conviction court
was unable to consider mitigation evidence. Nothing in the record before this court supports a
conclusion that the petitioner was denied a full and fair hearing before a fair tribunal. He is not
entitled to a new post-conviction hearing on this ground.

[11. Ineffective Assistance of Trial Counsel

The Sixth Amendment provides, in pertinent part, that, “[i]n all crimina prosecutions, the
accused shall enjoy theright . . . to have the Assistance of Counsel for hisdefense.” U.S. Const.
amend. VI. Thisright to counsel is “so fundamental and essential to a fair trial, and so, to due
process of law, that it is made obligatory upon the States by the Fourteenth Amendment.” Gideon
v. Wainwright, 372 U.S. 335, 350, 83 S. Ct. 792 (1963) (quoting Bettsv. Brady, 316 U.S. 455, 465,
62 S. Ct. 1252 (1942)). Inherent intheright to counsel istheright to effective assistance of counsel.
Cuyler v. Qullivan, 446 U.S. 335, 344, 100 S. Ct. 1708 (1980); McMann v. Richardson, 397 U.S.
759, 771 n. 14,90 S. Ct. 1441 (1970); see also Srickland v. Washington, 466 U.S. 668, 686, 104 S.
Ct.2052 (1984).

“Thebenchmark for judging any claim of ineffectivenessmust bewhether counsel’ sconduct
so undermined the proper functioning of the adversarial processthat thetrial cannot berelied on as
having produced ajust result.” Strickland, 466 U.S. at 686, 104 S. Ct. at 2064; Combsv. Coyle, 205
F.3d 269, 277 (6™ Cir. 2000). A two-prong test directs a court's evaluation of a clam of
ineffectiveness:

First, the defendant must show that counsel’s performance was deficient. This
requires showing that counsel made errors so serious that counsel was not
functioning as the “counsel” guaranteed the defendant by the Sixth Amendment.
Second, the defendant must show that the deficient performance prejudiced the
defense. Thisrequiresshowingthat counsel’ serrorswereso seriousasto deprivethe
defendant of afair trial, atrial whose result isreliable.

Strickland, 466 U.S. at 687, 104 S. Ct. at 2064; see also Combs, 205 F.3d at 277.
The performance prong of the Strickland test requires a petitioner raising a clam of

ineffectiveness to show that the counsel’s representation fell below an objective standard of
reasonableness, or “ outside the range of professionally competent assistance.” Strickland, 466 U.S.
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at 690, 104 S. Ct. at 2066; see also Kimmelman v. Morrison, 477 U.S. 365, 386, 106 S. Ct. 2574
(1986). “Judicial scrutiny of performanceis highly deferential, and ‘[a] fair assessment of attorney
performance requires that every effort be made to eliminate the distorting effects of hindsight, to
reconstruct the circumstances of counsel’s chalenged conduct, and to evaluate the conduct from
counsel’ sperspective at thetime.”” Combs, 205 F.3d at 278. Upon reviewing claims of ineffective
assistance of counsel, the court “must indulge a strong presumption that counsel’s conduct falls
within the wide range of reasonable professional assistance; that is, the defendant must overcome
thepresumptionthat, under the circumstances, the challenged action * might be considered soundtrial
strategy.’” Strickland, 466 U.S. at 689, 104 S. Ct. at 2065. Additionally, courts should defer totrial
strategy or tactical choicesif they are informed ones based upon adequate preparation. Hellard v.
Sate, 629 SW.2d 4, 9 (Tenn. 1982). Finally, we note that criminal defendants are not entitled to
perfect representation, only constitutionally adequate representation. Denton v. State, 945 S.wW.2d
793, 796 (Tenn. Crim. App. 1996). In other words, “in considering claims of ineffective assistance
of counsel, ‘we address not what is prudent or appropriate, but only what is constitutionally
compelled.” “ Burger v. Kemp, 483 U.S. 776, 794, 107 S. Ct. 3114, 3126 (1987). Notwithstanding,
we recognizethat “ our duty to search for constitutional [deficiencies] with painstaking careisnever
more exacting than it isin acapital case.” 1d. at 785, 107 S. Ct. at 3121.

If the petitioner shows that counsel’ s representation fell below a reasonable standard, then
the petitioner must satisfy the prejudice prong of the Strickland test by demonstrating “thereis a
reasonable probability that, but for counsel’s unprofessional errors, the result of the proceeding
would have been different.” Strickland, 466 U.S. at 694, 104 S. Ct. at 2068. “A reasonable
probability is a probability sufficient to undermine confidence in the outcome.” Id. In evaluating
whether a petitioner satisfies the prejudice prong, a court must ask “whether counsel’s deficient
performance renders the result of the trial unreliable or the proceeding fundamentaly unfair.”
Lockhart v. Fretwell, 506 U.S. 364, 372, 113 S. Ct. 838 (1993) (citing Srickland, 466 U.S. at 687,
104 S. Ct. at 2064). In other words, a petitioner must establish that the deficiency of counsel was
of such adegree that it deprived the defendant of afair trial and called into question the reliability
of the outcome. Nichols, 90 SW.3d at 587. That is, the evidence stemming from the failure to
prepareasound defense or to present witnessesmust be significant, but it doesnot necessarily follow
that thetrial would have otherwiseresulted in an acquittal. Nealy v. Cabana, 764 F.2d 1173, 1178-
1179 (5th Cir. 1985); Code v. Montgomery, 799 F.2d 1481, 1483 (11th Cir. 1986). “A reasonable
probability of being found guilty of alesser charge, or ashorter sentence, satisfies the second prong
in Srickland.” Sate v. Zimmerman, 823 S.W.2d 220, 225 (Tenn. Crim. App. 1991); see also
Chambersv. Armontrout, 907 F.2d 825, 832 (8th Cir. 1990), cert. denied, 498 U.S. 950, 111 S. Ct.
369 (1990). Moreover, when challenging a death sentence, the petitioner must show that “thereis
a reasonable probability that, absent the errors, the sentencer . . . would have concluded that the
bal ance of the aggravating and mitigating circumstancesdid not warrant death.” Henley v. Sate, 960
SW.2d572,579-580 (Tenn. 1997), reh’ gdenied, (1998), cert. denied, No. 97-8880 (U.S. Tenn. Oct.
5, 1998) (citing Srickland v. Washington, 466 U.S. at 695, 104 S. Ct. at 2069).

A. Claims Before this Court
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On appeal, the petitioner claimsthat appointed counsel failed to function aseffective counsel
as guaranteed by both the Tennessee and United States Constitutions. In this regard, petitioner
assertsthat hisappointed counsel denied him eff ective assistance of counsel by breaching acceptable
standards for capital representation in that:

1. Counsdl failed to competently select ajury;

2. Counsel failed to present effective opening and closing arguments,

3. Counsel failed to investigate and present significant mitigation evidence;
4. Counsel failed to properly prepare defense witnesses to testify; and

5. Counsel failed to effectively use expert services.

We proceed to review each of the petitioner’ sarguments and analyzetheminlight of trial counsdl’s
conduct and performance.

1. Failureto Competently Select Jury

The petitioner complains that trial counsel did not adequately voir dire prospective jurors
when they failed to ask questions necessary to determine personal biases. Petitioner allegesthat trial
counsel was completely inadequate with regard to their understanding and execution of the jury
selection processin acapital case. In support of thisallegation, hefaultstrial counsel for failing to
zeadlously pursue the motion for individua voir dire. Additionally, he asserts that neither party,
particularly the defense, asked any questions that were designed to seek answers from the potential
jurors that would give insight as to whether they would be able to consider and give effect to
mitigation proof. Nor were questions posed of the potential jurorsto provide insight as to whether
they would consider alife sentence or whether they were automatic death jurors. Petitioner states
trial “[c]ounsd’s voir dire failed to identify jurors who could not consider, and give effect to
mitigation, and failed to identify potential automatic death penalty jurors.”

The petitioner raises these clams of ineffectiveness of counsel for the first time in this
apped. Theclamsrelated to voir direwere not raised in his petition for post-conviction relief nor
weretheseissuesargued before the post-conviction court. ThisCourt will not addressclaimsraised
for thefirst time on appeal. See Satev. Alvarado, 961 S.W.2d 136, 153 (Tenn. Crim. App. 1996).
Moreover, on direct appeal, the petitioner raised theissue of whether thetrial court erred by denying
individual voir dire. See Keen, 31 SW.3d at 229 (Appendix). Our supreme court adopted the
holding of this Court finding that the lower court did not abuse its discretion in denying individual
voir dire. 1d. Accordingly, even if properly raised in the petition for post-conviction relief, we
cannot conclude that the petitioner would be entitled to relief. Accordingly, heis not entitled to
relief on thisissue.
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2. Failureto Effectively Present Opening and Closing Arguments

Thepetitioner next contendsthat trial counsel failedto effectively utilizeopeningand closing
arguments. Heassertsthat basically the same opening and closing argumentswere provided at both
the 1991 and 1997 sentencing trials. He contendsthat “[u]sing the opening argument to present the
story of the caseisbasic to defense advocacy.” Petitioner assertsthat trial counsel failed to “tell the
tragic story of how he was damaged, starting before birth, by events beyond his control.” Petitioner
further poses the question as to counsd’ s performance, “[i]f what you did in the first trial resulted
in an unwanted outcome, why did you do the same things the second time around?’

First, the petitioner’ scomplaintsregarding closing arguments were not raised in the petition
for post-conviction nor were they presented to the post-conviction court. Accordingly, this claim
cannot be argued for thefirst time on apped to this Court. Alvarado, 961 S.W.2d at 153. Thus, our
review islimited to the opening statement of Judge Ryan.

In its findings of facts and conclusions of law, the post-conviction court found:

. . . Judge Ryan did not spell out al of the tragic tale of the petitioner’s abusive
childhood in her opening statement, despite the Primacy and Recency theory
advanced by attorney Bill Massey. . . (that the jury remembers best what they hear
first and last, so that the attorney should make full use of the opening statement).
Robert Jonestestified that they felt it would be best for thejury to hear the story told
by the witnesses, and as they had made changes for the second trial (no jailer, no
defendant, and added Darlene Krone and Dr. Ciocca) they didn’t want to tip off the
State ahead of time. . . . He later tetsified that the opening statement Judge Ryan
gave “did give some of the information, and it’s a question of how much you want
to present, and it’ s aquestion of whether you want to try to go over it word for word
and then lose the impact when the witnesses testify. . . .

Judge Ryan also stated she was “non-committal” in opening statement
because she was unsure whether or not petitioner’ s siblings would be responsive on
the witness stand.

Shealso worried that Lindamight not testify to the samethings because Darlenewas
present . . . and they might both bereluctant. . . . This Court finds that not laying out
adetailed account of the petitioner’s mitigation on opening statement to keep from
lessening theimpact on thejury and not promise something to thejury that might not
be delivered was based on sound reasoning and judgment, and should not be second
guessed.

Opening statements are not evidence, and there is no reason to conclude that a different
presentation by counsel would have altered the jury’ s verdict and sentence. See Griffin v. Delo, 33
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F.3d 895, 903 (8th Cir. 1994). The record supports the conclusion that it was a strategic decision
regarding the information presented in opening statement, that the limitation on the information
reveal ed during opening statement was reasonable under the circumstances, and that trial counsel
considered and rej ected reasonabl e alternative courses of action. Judgmental and tactical errorsdo
not alwaysequatetoineffectiveassistanceof counsel. Although another attorney may havefollowed
adifferent strategy, thisdoesnot mean that trial counsel’ sstrategy in this case constituted the denial
of effective assistance of counsal. An attorney will not be found deficient merely on the basis that
another attorney would havetried the case differently. Accordingly, trial counsel’s strategic action
failsto amount to deficient performance. The petitioner is not entitled to relief on thisissue.

3. Failureto Investigate and Present Mitigation Proof

The petitioner asserts that trial counsel’s inadequate preparation produced deficient
performance. In support of this claim, the petitioner asserts that counsel was ineffective for failing
to present evidencerel ating to the petitioner’ sadjustment to prison lifein the 1997 retrial despitethe
fact that thistype of evidencewas presentedin 1991. See Skipper v. South Carolina, 476 U.S. 1, 106
S. Ct. 1669 (1986). Next, petitioner complains that the jury was prevented from considering
sufficient mitigation evidence by trial counsel’s failure to introduce the Intake Study prepared by
Sam Buzzard and Susan Buzzard. Third, petitioner contendsthat trial counsel failed to connect the
homicide to the damage inflicted upon the young petitioner, despite the fact that thiswas a crucia
factor inthemitigation defense. Additionally, petitioner contendsthat trial counsel failed to present
evidence concerning the relationship between nutrition/malnutrition and the developing brain.
Finally, heallegesthat, although trial counsel acknowledged that fetal al cohol exposurewasanissue
to beexploredin preparing amitigation case, trial counsel failed to present such evidencetothejury.

Inthe context of capital cases, adefendant’ sbackground, character, and mental conditionare
unquestionably significant. “[E]vidence about the defendant’ s background and character isrelevant
because of the belief ... that defendants who commit crimina acts that are attributable to a
disadvantaged background, or to emotional and mental problems, may be less culpable than
defendants who have no such excuse.” Californiav. Brown, 479 U.S. 538, 545, 107 S. Ct. 837, 841
(1987); see Eddings v. Oklahoma, 455 U.S. 104, 113-15, 102 S. Ct. 869, 876 (1982); Lockett v.
Ohio, 438 U.S. 586, 604-05, 98 S. Ct. 2954, 2964-2965 (1978) (plurality opinion); Zagorski v. State,
983 S.W.2d 654, 657-58 (Tenn. 1998); Goad, 938 S.W.2d at 369. Theright that capital defendants
haveto present avast array of personal information in mitigation at the sentencing phase, however,
isconstitutionally distinct from the question whether counsel’ schoice of what informationto present
to the jury was professionally reasonable.

There is no constitutional imperative that counsel must offer mitigation evidence at the
penalty phase of acapital trial. Nonethel ess, the basi c concernsof counsel during acapital sentencing
proceeding are to neutralize the aggravating circumstances advanced by the State and to present
mitigating evidence on behaf of the defendant. Although there is no requirement to present
mitigating evidence, counsel does have the duty to investigate and prepare for both the guilt and the
penalty phase. See Goad, 938 S.W.2d at 369-70.
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To determine whether or not trial counsel was ineffective for failing to present mitigating
evidence, the reviewing court must consider severa factors. First, the reviewing court must analyze
the nature and extent of the mitigating evidence that was available but not presented. Goad, 938
S.W.2d at 371 (citing Deutscher v. Whitley, 946 F.2d 1443 (9th Cir. 1991); Sephensv. Kemp, 846
F.2d 642 (11th Cir. 1988); Sate v. Adkins, 911 SW.2d 334 (Tenn. Crim. App. 1994); Cooper V.
Sate, 847 SW.2d 521, 532 (Tenn. Crim. App. 1992)). Second, the court must determine whether
substantially similar mitigating evidencewas presented to thejury in either theguilt or penalty phase
of the proceedings. Id. (citing Atkinsv. Sngletary, 965 F.2d 952 (11th Cir. 1992), cert. denied, 515
U.S. 1165, 115 S. Ct. 2624 (1995); Clozza v. Murray, 913 F.2d 1092 (4th Cir.1990), cert. denied,
499U.S. 913,111 S. Ct. 1123 (1991); Melson, 722 SW.2d at 421)). Third, the court must consider
whether there was such strong evidence of applicable aggravating factor(s) that the mitigating
evidencewould not have affected thejury’ sdetermination. Id. (citing Fitzgerald v. Thompson, 943
F.2d 463, 470 (4th Cir.1991), cert. denied, 502 U.S. 1112, 112 S. Ct. 1219 (1992); Elledge v.
Dugger, 823 F.2d 1439 (11th Cir.1987), cert. denied, 485 U.S. 1014, 108 S. Ct. 1487 (1988)).

Although there is no absolute duty to investigate particular facts or acertain line of defense,
counsel does have a duty to make reasonable investigation or to make a reasonable decision that
makes particular investigation unnecessary. Strickland, 466 U.S. at 691, 104 S. Ct. at 2052. In
determining whether counsel breached this duty, counsel’s performance is reviewed for
reasonableness under prevailing professional norms, which includes a context-dependent
consideration of the challenged conduct as seen from counsel’ s prospective at the time. Wiggins,
539 U.S. 523, 123 S. Ct. at 2527 (citations omitted). Counsel is not required to investigate every
conceivable line of mitigating evidence no matter how unlikely the effort would be to assist the
defendant at sentencing. Id. at 533, 121 S. Ct. at 2381. Neither is counsel required to interview
every conceivable witness. Hendricks v. Calderon, 70 F.3d 1032, 1040 (9th Cir. 1995). In other
words, counsel’s duty to investigate and prepareis not limitless. See Washington v. Watkins, 655
F.2d 1346 (5th Cir. 1981). Counsdl’ s performance will not be found deficient for failing to unvell
al mitigation evidence, if, after areasonable investigation, nothing has put counsel on notice of the
existence of that evidence. See Babbit v. Calderson, 151 F.3d 1170, 1174 (9th Cir. 1998) (citation
omitted). In summary, “no particular set of detailed rules can satisfactorily take account of the
variety of circumstancesfaced by defense counsel. Rather, courts must judge the reasonabl eness of
counsel’ sconduct on thefacts of the particular case, viewed as of thetime of counsel’ s conduct, and
judicial scrutiny of counsel’ s performance must be highly deferential.” Roev. Flores-Ortega, 528
U.S. 470, 120 S. Ct . 1029 (2000) (internal citations and quotations omitted).

Summary of Mitigation Evidence Presented

1991 Trial

During the 1991 penalty phase trial, the petitioner testified on his own behalf. Keen, 926
SW.2d at 730. He aso offered the testimony of his sister, brother, his adoptive parents and Dr.
Hutson, aclinical psychologist. 1d. “The substance of their testimony wasto relate the conduct of
the [petitioner] in the rape and homicide of the victim to be the result of his childhood abuse.” 1d.
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The petitioner’s siblings testified that their father was physically and emotionally abusive of his
children and sexually molested at |east one of hisdaughters. 1d. The petitioner’ sfather wasaparole
violator and kept the family constantly on the move to evadethelaw. 1d. The testimony presented
revealed that the children were malnourished, neglected and ultimately abandoned by their parents
when the petitioner was between two and three years old. 1d. The petitioner then was placed in
foster homes where there was indication that the petitioner was physically and sexually abused. 1d.
at 730-731. Thepetitioner and onebrother, Allen, were adopted by acouplewhen the petitioner was
four and one-haf yearsold. Id. The petitioner’s adoptive parents testified that the petitioner was
apoor student and, as an adolescent, drank, smoked marijuana, stole, and ran away from home. Id.
Dr. Hutson, theclinical psychologist, testified that the petitioner had failed to bond with hisadoptive
parents and had developed a* shell” around himself. 1d. Dr. Hutson * diagnosed the [petitioner] as
suffering from post-traumatic stress disorder, pedophilia, dependent personality disorder, and
attention deficit hyperactivity disorder in childhood. I1d. Dr. Hutson further testified that, at thetime
of the offense, the petitioner wasunder theinfluence of mental and emotional problemssubstantially
affecting hisjudgment. Id. Additionally, therewas mitigating testimony from county jail personnel
that the defendant had been a good prisoner and had caused no problems during his incarceration.
Id.

1997 Re-Trial

During the 1997 re-trial, essentially the same mitigation evidence was offered. The
petitioner’ s adoptive parents testified that the petitioner and his brother, Allen, were malnourished
during early childhood, often nervous, unableto play or interact socially with others, had difficulty
sleeping, ran fevers, and constantly urinated while asleep. State v. David Keen, No. 02C01-9709-
CR-00365, 1999 WL 61058, at *3 (Tenn. Crim. App., at Jackson, Feb. 10, 1999), aff'd by, 31
SW.3d 196 (Tenn. 2000). The petitioner was prescribed Ritalin when he started school. 1d. At
some point, the petitioner was diagnosed with minimal brain dysfunction. 1d. During the
petitioner’ s teenage years, the petitioner skipped school and stole avehicle. 1d. The petitioner’s
adoptive parents acknowledged receipt of aletter written by a psychiatrist prior to their adoption of
the petitioner noting that the petitioner needed help; the Brieschkes did not receive this letter until
the petitioner was sixteen yearsold. Id.

The petitioner’s brother, Allen, and sisters, Linda Gehringer and Darlene Krone, also
testified. The petitioner’ s siblings presented testimony offering insight into the early family life of
the petitioner’s family. The children suffered under a physically abusive, alcoholic father. Id.
Specificinstancesof their father’ scruelty wererelated, specifically incidentsinvolving ahot teapot
placed on Linda s hand and beatings with two-by-four boards and electrical cords. Id. at *4. The
family frequently relocated due to failure to pay bills and conflicts with local authorities, moving
twenty-six times in atwo year period. Id. at *3, 4. It was not uncommon for their father to kill
animalsin front of the children threatening to do the same to them if they misbehaved. 1d. When
the petitioner was between two and three years old, their parents abandoned them and the children
were placed in foster care. 1d. While in foster care, the petitioner and Allen were subjected to
corporal punishment and physical abuse. 1d. Darlene Krone was sexually abused by an older
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brother. 1d. at *4. This abuse occurred after she had been separated from the petitioner and Allen.
Id. Darlene Krone testified that she had been receiving counseling for her childhood experiences.
Id. She stated that she has had minimal contact with the petitioner since he was two years old and
that the petitioner was not around for most of the abuse levied by their father. Id. Shetestified that
she never saw her father strike the petitioner. 1d. Linda Gehringer testified that she was sexually
abused by the petitioner’ sgrandfather when shewas nine yearsold and that she was sexually abused
by her stepfather when she was eleven. 1d. She described their childhood as “an environment of
terror.” 1d. Linda Gehringer stated that she has been in counseling for the mgority of her life. 1d.

Finally, the defense presented the testimony of Dr. John Ciocca, aclinical psychologist. Id.
Dr. Cioccatestified that the petitioner’ s1Q ranged between 104 and 110. 1d. Dr. Cioccaopined that
the petitioner suffered from intense depression, disorientation from reality, personality problems,
post-traumatic stress disorder, suicidal tendencies, pedophilia, and attention-deficit disorder. 1d.
Although one test demonstrated the presence of psychotic-like symptoms, Dr. Cioccatestified that
the petitioner was competent to stand trial. Id. Dr. Cioccafurther related that the petitioner had
memories of being anally raped by hisfirst foster father. Id. He also testified that, as a child, the
petitioner was diagnosed with attention deficit hyperactivity disorder and prescribed Ritalin. Id. Dr.
Cioccaconcluded that the petitioner’ s bed-wetting, eating behavior, and hiding fromvisitorscarried
over into hishome environment with the Brieschkes. 1d. The petitioner was placed in afacility for
treating teenagers with psychological problems when he was seventeen years old. 1d.

a. Failureto Present Skipper Evidence

During the petitioner’s 1991 tria, counsel presented Skipper evidence, that is, evidence
illustrating the petitioner’ sadjustment to prison life. See Skipper v. South Carolina, 476 U.S. 1, 106
S. Ct. 1669 (1986). However, trial counsel elected not to present such evidence at the re-tria in
1997. The petitioner contends that trial counsel wrongfully denied the jury the opportunity to
consider an entire area of mitigation evidence, i.e., the petitioner’ s positive record of incarceration.

The post-conviction court entered the following findings of fact and conclusions of law as
to thisissue:

... Judge Ryan testified that they did put on adeputy jailer with “ Skipper” evidence
at thefirst trial, but chose not to do that during the second trial. She testified it was
“somewhat of adouble-edged sword,” in that you don’t want to open up the door to
why hewasincarcerated. Therewasalready proof presented of hisdepressioninthe
record and Dr. Ciocca had aready testified that petitioner had post-traumatic stress
disorder and depressionrelating back to hischildhood abuse. Although Judge Colton
had not allowed the State to let the jury know that petitioner was on death row, any
additional proof of depression might open that door to cross-examineaongthisline,
as petitioner might very well be depressed and stressed from being at Riverbend
under penalty of death during thistime, before his death sentencewasreversed. She
stated that the team “did not have any proof at the time of the offense or prior to his
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incarceration that he was suffering from any type of psychotic or neurotic type of
impairments or diseases. So, therefore, the inference would be that once he's been
incarcerated he' s now suffering fromthose. . . .” ... Sheaso stated that as he got
married while on death row, and “was able to have what could be considered a
normal relationship with someone,” this might hurt the defense theory that he could
not bond well. Thejury was not told that the defendant was incarcerated, and as he
wasdressed in civilian clothesthey would not have known unlessthis proof camein.
Judge Ryan gave extensivetestimony about the thought processes of thisdecisionin
detall . ... Hewas on death row for raping and murdering a child, and his anxiety
and depression medications would seem reasonable to a jury under those
circumstances. . .. Asto other “Skipper” evidence, although there was proof that he
was compliant, no writeups, appropriate socialization with other inmates, and got
married while at Riverbend, these would tend to rebut proof that he was disturbed.

Petitioner essentially assertsthat his ability to adjust to prison life demonstrated that he was
amenable to rehabilitation and that this positive adjustment to prison life was relevant mitigation
evidencethat hiscounsel wasconstitutionally obligated to produce under Skipper v. South Carolina.
Theissuein Skipper, however, was not whether counsel could be deemed ineffective for failing to
introduce this sort of evidence, but rather, whether the trial court erred in excluding proffered
evidence that the defendant’ s behavior in prison had been good. The Court held that the proffered
prison record evidencewasrelevant in mitigation of punishment. Inthe present case, theissueisnot
whether proper evidence was excluded, but rather, whether trial counsel wasineffective for failing
to introduce evidence of that adjustment as mitigation evidence to convince the jury that the
petitioner had made a positive adjustment to prison life.

Thepetitioner’ sclaimfails. The petitioner hasfailed to demonstratethetria counsel lacked
an objectively reasonable basis for el ecting not to producethisevidence. InBaconv. Lee, 225 F.3d
470 (4th Cir. 2000), Bacon similarly complained that trial counsel was ineffective for failing to
produce evidence of Bacon’'s amenability to prison life. In that case, asin the present case, the
original sentence of death wasvacated and the case wasremanded for resentencing. 1d. at 480. Trial
counsel did not conduct an additional investigation into Bacon’s background or into his prison
record. 1d. At thefirst sentencing, the jury considered evidence of Bacon’s adaptability to prison
life. Counsel elected not to present such evidence at the re-trial. The Fourth Circuit Court of
Appeals held that, in thisregard, “[c]ounsel should not be second-guessed for deciding not to raise
this subject before the resentencing jury.” 1d. at 480, n. 3. We agree. Tria counsel provided the
basis for their determination of not introducing Skipper evidence at the second trial. The record
supportsthe conclusion that the decision was made after reasonabl einvestigation and wastheresult
of areasoned decision. We cannot conclude that trial counsel was deficient in this area.

b. Failureto Introduce Intake Study Prepared by Sam and Susan Buzzard



The petitioner complainsthat information contained in the Intake Study was never presented
tothejuryin1997. The petitioner contendsthat the information contained in thisreport was crucia
in establishing a nexus between the homicide committed by the petitioner and the damage inflicted
upon the petitioner as a child. Specifically, petitioner complains that had the Intake Study been
introduced as evidence, the jury would have documentary proof that the abuse actually occurredin
addition to the testimony of Dr. Ciocca.

At the post-conviction hearing, trial counsel testified that, in hisopinion, eyewitnessesof the
abuse were better proof than cold documents. For this reason, defense counsdl chose to have the
siblings testify as to the abuse. William Massey, the petitioner’s expert witness on capital case
preparation, testified that “if | read [the Intake Study] and did not find any information in it that |
thought outweighed the positive benefits then | certainly would want to put it in.” The post-
conviction court found that defense counsel “elected not to put the Intake Study in for this very
reason.” The post-conviction court related that defense counsel reasonably believed that the
document would emphasize the extreme youth of the witnhessesat the time and would emphasize the
age of the petitioner when the abuse stopped. Judge Ryan further cautioned that, “as alawyer, . . .
it isquite dangerousto blankly submit to ajury large documentsthat contain avariety of statements
and opinions of others. Strategically it ismy opinion that it is better to use your witness to get that
information in, to bring out the information you want thejury to hear.” Judge Ryan added that there
were certain things in the documents that were favorable to the State, which had the defense
introduced the Intake Study, they would have effectively provided to the State' s case.

The post-conviction court found that “ not making these documentsexhibitsintheretrial was
a well-thought out strategy on the part of petitioner’s trial attorneys, and should not be second
guessed. Their entire case was based on abuse, and despite Dr. Ciocca stestimony during thetrial
that abuse at an early age would be long-lasting, ajury very well might discount the abuse and its
effects due to petitioner’s young age at the time and the youth of the eye-witnesses to it. The
relevant evidence in the reports came in through Dr. Ciocca, whose testimony was fairly thorough,
in this Court’sopinion. This Court received literally hundreds of pages of records and documents
as exhibits during the hearing on this petition . . . [t]his type of evidence . . . would not be very
effective in ajury trial, with each juror’s different individual levels of reading and tolerance for
patience.”

Evidenceof the petitioner’ sabusive childhood wasintroduced at the 1997 retrial. Dr. Ciocca
related that the impact of the early childhood abuse was not diminished by his placement with the
Brieschkes. The evidence contained in the Intake Study was cumulative of this testimony. We
cannot conclude that the decision to rely on eyewitness testimony rather than on a cold record was
not sound trial strategy.

c. Failureto Present Evidence of the Effects of Alcohol In Utero

Throughout the post-conviction proceedings and interwoven throughout this appeal is
petitioner's complaint that trial counsel failed to investigate and offer evidence regarding his
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mother’s alcohol use while she was pregnant with the petitioner. The petitioner contends that
evidence asto the petitioner’ sbiological mother’ s alcohol abuse was contained in the Intake Study.
Additionally, petitioner contends that trial counsel were aware that fetal acohol exposure was an
issue to be explored in preparing mitigation in a capital case.

Dr. Ciocca never testified regarding fetal acohol exposure. Trial counsel could not recall
what testimony was presented at trial, however, he acknowledged that if information existed that his
mother was drinking heavily during pregnancy it would be very important. The Intake Study
reflected that the petitioner’s birth parents lost their business because they stayed out at night
drinking in bars. TheIntake Study further indicated that the petitioner was two yearsold when his
parents started the business. Despite the contradiction in this evidence with the assertion that there
was proof that the petitioner's mother drank heavily while pregnant with the petitioner, the
petitioner’ sexpert, Dr. Wass, maintained that there“ isevidencethat is highly suggestive that there
was chronic frequent . . . use and abuse of alcohol by David’ smother.” Dr. Wass also testified that
the petitioner exhibited awide range of problems consistent with a pattern of deficits observed in
children who are alcohol affected. Additionally, because Dr. Wass did not have amedical degree,
she was not qualified to diagnose the petitioner with the disorder. Dr. Wass acknowledged that the
petitioner had never been diagnosed with fetal alcohol syndrome. Dr. Wass's assumption that the
petitioner’ s mother was drinking while pregnant with the petitioner was based largely on reports of
subsequent a cohol use after pregnancy and run-inswith thelaw. Dr. Wass admitted that she could
not say that the mother did in fact drink while pregnant with the petitioner.

The post-conviction court found that the testimony of Dr. Wass was based upon pure
speculation with no documentation or medica findings to support it. There was absolutely no
evidence that the petitioner’ s mother was drinking during thetime of her pregnancy nor isthere any
indication that trial counsel knew or had reason to believe that the petitioner’ s mother was drinking
while pregnant with the petitioner.

In reviewing claims of ineffective assistance of counsel, “[w]e address not what is prudent
or appropriate, but what is constitutionally compelled.” Burger v. Kemp, 483 U.S. 776, 794, 107 S.
Ct. 3114, 3126 (1987). Therecordissilent asto whether the petitioner’ s mother consumed al cohol
during pregnancy. Sincethereisno evidencethat counsel had reason to believethat the petitioner’s
mother drank while she was pregnant with the petitioner, counsel’s failure to tie the petitioner’s
psychological problems to fetal alcohol syndrome would not be considered unreasonable or
ineffective. Accordingly, we cannot conclude that a sufficient threshold of facts were present to
require further investigation.

Additionally, fetal alcohol syndrome due to a mother’s consumption of alcohol during
pregnancy is recognized as a cause of mental retardation, physical malformations, poor academic
performance and maladaptive behaviors such as poor judgment, distractibility and difficulty
perceiving social cues. Tria counsel did cause mental examinations to be done and presented the
mitigating circumstances found to the jury. Dr. Ciocca testified that the petitioner suffered from
intense depression, disorientation from reality, personality problems, post-traumatic stressdisorder,
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suicidal tendencies, pedophilia, and attention-deficit disorder. He also testified that, asachild, the
petitioner was diagnosed with attention deficit hyperactivity disorder and prescribed Ritalin. He
added that the petitioner was placed in afacility for treating teenagers with psychological problems
when he was seventeen years old. Dr. Ciocca concluded that the petitioner’ s bed-wetting, eating
behavior, and hiding from visitors carried over into his home environment with the Brieschkes.
Even had there been a substantiated finding of fetal alcohol effect at the post-conviction level,
prejudicewould still be absent inthat theeffectsof fetal a cohol syndrome/fetal alcohol effect would
not be inconsistent with the proof presented to the jury through Dr. Ciocca s testimony.

d. Failureto Present Evidence Connecting Malnutrition and its Effect on the Brain

Petitioner alleges that trial counsel was ineffective for failing to present evidence of the
connection between the petitioner’ s malnutrition and its effect on his developing brain. Thisissue
was not raised in the court below and cannot be raised for the first time on appea. Alvarado, 961
SW.2d at 153.

e. Overall Failureto Present Mitigation Evidence

The petitioner compares this case to the failings of counsel in Sate v. Chew, 844 A.2d 487
(N.J. 2004). The Chew court found counsel ineffectivefor failing to adequately prepare and present
mitigation evidence. Specifically, the court found that trial counsel’ s decision not to call an expert
was based on inadequate investigation, that trial counsel had failed to provide the expert with
sufficient information, and that trial counsel failed to investigate and determine whether the
examiner was aware of the defendant’ sincestuous relationship. Wefail to find the same paralels.

We do draw aparallel, however, between the case sub judice and counsel’ s performancein
Tucker v. Ozmint, 350 F.3d 433 (4th Cir. 2003). Tucker was sentenced to death, but the South
Carolina Supreme Court reversed the sentence. Satev. Tucker, 464 S.E.2d 105 (S.C. 1995). Upon
re-sentencing, Tucker again received the death penalty. Satev. Tucker, 512 S.E.2d 99 (S.C. 1999).
Thistime the death sentence was affirmed.

On collateral review, Tucker claimed that trial counsel wasineffectivefor failing to provide
reports of childhood sexual abuse to an expert witness. The Fourth Circuit noted that trial counsel
“presented a substantial mitigation case at sentencing.” Tucker, 350 F.3d at 441. Trial counsel
presented five witnesses, including Tucker’ swife, two vocational rehabilitation workers, a widow
whose husband had been befriended by Tucker, and aclinical psychologist. 1d. The expert witness
described at length Tucker’s history of abuse as a child and its connection to Tucker’s antisocial
personality. 1d. Tucker was diagnosed with aconduct disorder as ajuvenile and more recently was
diagnosed with antisocial personality disorder. Id. The expert concluded that the personality
disorder was most likely the result of “early sexua and/or physical abuse, early and sustained
parental indifference and/or the lack of concern or care, the lack of a solid role model as a parent.”
Id. Tucker was found abandoned in alocked car when he was only eighteen months old. 1d. His
parentshad fledin order to avoid prosecution probably arising from Tucker’ sbrokenleg. Id. Tucker
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then becamethetarget of sexual and physical abuse from family membersuntil he wasabout eleven
yearsold. 1d. The expert testified that, asaresult of this abuse, Tucker was unableto conform his
behavior to common standards. 1d.

The Tucker court found that the jury was offered a clear, coherent mitigation case that
focused on Tucker’ shistory of abuse. Counsel had attended thefirst sentencing hearing. The court
found that counsel had made “ reasoned judgments about which witnesses to call, and presented an
expert psychologist who gave the jury afull picture of Tucker’s disturbing social history.” Id. at
441-442. The Fourth Circuit held that the Strickland does not impose a constitutional requirement
that counsel uncover every scrap of evidence that could conceivably help their client. Id. at 442
(citations omitted). The court held that counsel reasonably investigated Tucker’s history of abuse
and presented a thorough mitigation case at sentencing.

The rationale of the Tucker court is appropriately applied to counsd’s performance in the
casesubjudice. Themitigation evidence presented at the 1997 hearing was extensive, thorough, and
aptly conveyed the mitigation theme relating to long-term implications of the childhood abuse.
Petitioner has failed to establish substantialy different “new” mitigation evidence. We cannot
conclude that trial counsel’s performance in this case was deficient.

Moreover, even if counsel’ s performance was unreasonable, any deficient performance did
not result in pregjudice. In determining whether counsel’s performance resulted in prejudice, this
court “reweighs the evidence in aggravation against the totality of available mitigation evidence.”
Wiggins v. Smith, 539 U.S. 510, 534, 123 S. Ct. 2527, 2542 (2003). A finding of prejudice is
appropriate only if the facts“ undermine confidence in the outcome” of the proceeding, in this case
adeath sentence. Strickland, 466 U.S. at 694, 104 S. Ct. at 2052.

The State offered extremely powerful evidence of aggravating factors. Trial counsel
sufficiently interviewed and prepared their witnesses, they adequately investigated petitioner’s
psychiatric condition, they presented compelling evidence of childhood abuse, and they presented
evidence of theimpact of this abuse upon the adult petitioner. While the mitigation proof is very
compelling, particularly tales of the abuse, it palesin comparison to the vision of the eight-year-old
victim wrapped in awet blanket, having been raped until “I felt crap and | stopped,” and then being
strangled and thrown into ariver still alive. Thereisno reason to lack confidence asto the outcome
in this case because the aggravating circumstances submitted to the jury outwei ghed the mitigating
circumstances. The petitioner hasfailed to establish how any additional proof would have bolstered
his mitigation case in any significant sense. Considering the overwhelming aggravating
circumstances, thereis no reasonabl e probability that the omitted evidence would have changed the
conclusion that the aggravating circumstances outwei ghed the mitigating circumstances and, hence,
the sentence imposed. Strickland, 466 U.S. at 700, 104 S. Ct. at 2071. Accordingly, the petitioner
has made no showing that the justice of his sentence was rendered unreliable by abreakdown in the
adversary process caused by deficienciesin counsel’ sassistance. 1d. Heisnot entitled to relief as
to these claims.
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4. Failure to Prepare Defense Witnesses

Thepetitioner next complainsthat trial counsel wasineffectivefor failingto properly prepare
defense witnessesto testify. Thebasisof thisclaim rests upon allegations of defense witnesses that
the first meetings with defense counsel were held the night before the first hearing or the day of the
hearing. Additionally, petitioner claims that the manner in which trial counsel collectively
interviewed the witnesses, rather than talking with them individually, prohibited the witnesses,
specifically the petitioner’ ssiblings Linda Gehringer, Darlene and Allen Brieschke, from revealing
more personal information. Petitioner asserts that “[h]ad the trial attorneys worked with the
witnesses in preparing them to testify they would have been able to conduct a far more reaching
examination and delve deeply into areas they barely touched upon in the sentencing hearing.”
Petitioner continues that “[h]ad they done so, they would have provided the 1997 jury with the
information they needed to make an informed sentencing determination and they would have
overcome the State’ s specious “abuse excuse” argument.”

The post-conviction court entered the following findings of fact and conclusions of law as
to thisclam:

During the hearing, petitioner alleged that the capital defense team failed to
interview witnesses properly in that they were interviewed as a group instead of
individually. They also suggested that members of the team should have traveled
out-of-state several times to see these mitigation witnesses prior to trial, and even
lived with them for several daysin order to win their trust, to get them to open up.
This Court finds it absurd to expect this standard of preparation from any appointed
defense team, even in acapital case, unlessthereis some particularized need shown
to expend this amount of time, personal involvement and financia resources.
Petitioner recalled to testify at the hearing al of the mitigation witnesses who
testified in the retrial, to offer additional testimony from them to show how these
witnesseswereunder-utilized inthetrial, suggesting that after they wereinterviewed
and prepared properly by the Post-conviction Defender, more mitigation was
developed. The problem with this strategy wasthat this Court found that very little,
if any, extra information gleaned through this arduous, expensive and time-
consuming witness preparation process added anything to that already presented at
the trial, and most of the additional testimony was also either redundant, not
mitigating or tended to raise other issues detrimental to petitioner’ smitigation. The
decisiontointerview witnessesasagroup or individual ly wasmadeon acase by case
basis, the process of that decision being described by social (mitigation) investigator
Joyce King in her testimony at the hearing . . . . Prior to petitioner’s retrial, each
witness in petitioner’s case was interviewed over the phone severa times by
attorneysor investigators, met the team in Memphisand actually testified at thefirst
trial in 1991 (except for Darlene Krone, one of petitioner’s half-sisters, who could
not belocated until thesecond []trial). They then werere-interviewed for the second
[[tridl, with the added advantage of hindsight, transcripts of prior testimony and
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cross-examination, and an opportunity for adjustments to be made for their retria
testimony. Asto Darlene Krone, the additional sibling called as awitnessin 1997
who could not be located for thefirst trial, Joyce King testified [that Darlene Krone
waslivinginlllinoisduringthetimeMs. King was preparing for the sentencing. Ms.
King did not travel to Illinois to interview the witnesses nor did any one on the
defense team. The in-person interviews took place in Memphis. The in-person
interview of Darlene Krone took place as part of ateam/family meeting afew days
prior to the 1997 retrial. The in-person interview followed severa telephone
interviews discussing the Tooman children’ s upbringing, at what point the children
were separated, whether the children remained in contact with one another, Ms.
Krone's educationa background and occupation, and “things of that nature.”].

... Other members of theteam interviewed [Ms. Krone] over the phone aswell prior
to her arrival in Memphis, and then there was a group meeting with the entire team
for several hoursto coordinate the testimony of all thefamily members. . ., with Dr.
Ciocca, the team’s psychological abused child specialist, present asking them
guestions as well about the family’ slife history together (after having first reviewed
al the records and making three visits with the petitioner). Darlene and her sister
then had a private meeting with Judge Ryan after the group meeting to addresstheir
concerns that their brother not ever be released from jail, as they felt he was a
dangerous sex abuser. This Court finds that there was nothing improper about the
way thewitnesseswereinterviewed and prepared, and although theteam did not fully
develop the petitioner’ ssuggested theory of “multi-generational sequential damage,”
as the petitioner in hindsight now suggests they should, they put on an extremely
compelling story of mitigation, and the jury was presented an accurate picture of
petitioner’ s malnourished, abusive, unloving, nomadic childhood, an “environment
of terror,” according to his sister at trial. Our Tennessee Supreme Court and state
legislature have become rightfully concerned about the burgeoning increase in costs
associated with the investigation and presentation of these cases, and this Court
rejects the theory of the defense in this case that all out of state witnesses must be
personally visited, and actually lived with for 3 or 4 daysjust in case they might feel
morelikely to“openup” totheinvestigators. Judge Ryantestified to these expensive
out-of-statetrips. . . [noting that her investigatorswerevery competent and had quite
abit of experience. They would have ascertained the necessary information either
viamail or by telephone. Judge Ryan commented that, at the time, there was abig
issue with the indigent defense fund and that, in her opinion, in-person interviews
would not have garnered any additiona information other than that aready
ascertained by telephone.]

This Court agrees with the testimony of Judge Ryan, and finds that after a re-
interview of thewitnessescalled at petitioner’ strial by hispost-conviction team, and
recalling them for this hearing, no other testimony of significance is presented by
these witnessesthat was missed by thetrial attorneysand not presented at trial (other
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than evidence of their own problems after being separated from petitioner, to support
petitioner’ s suggested theory of “multi generational sequential damage,” . . . .)

With regard to each of the defense witnesses, the post-conviction court found that Darlene
Krone revealed no new facts that were mitigating to the petitioner. Rather, Ms. Krone's testimony
delved further into her own personal problems, including that she never felt close to her adoptive
parents or husband, that she was raped by her older brother, and that she attempted suicide at age
nineteen. The post-conviction court further found that theinformation not provided at the sentencing
hearing related only to Ms. Krone after her separation from the petitioner and, as such, would only
be marginally relevant to the petitioner’ smitigation, if at all. The post-conviction court noted that
Linda Gehringer’ stestimony at both the 1991 and 1997 trialswere essentially the same. Additional
information elicited at the post-conviction hearing from Ms. Gehringer related toMs. Gehringer after
her separation from the petitioner. Again, the post-conviction court found that thisinformation was
only marginally relevant to the petitioner’ smitigation, if at all. Although thisinformation from Ms.
Krone and Ms. Gehringer was permitted for the purpose of creating a record, the post-conviction
court determined that “this type of evidence would have been excluded (as the trial judge in
petitioner’s retrial in fact ruled) as not a‘ matter that the court deems relevant to the punishment’
. ...” The post-conviction court surmised that the best method of utilizing this information was
through the testimony of an expert witness.

Regarding Allen Brieschke, the post-conviction court observed that Allen Brieschketestified at both
the 1991 and 1997 trials. Mr. Brieschke' stestimony at the post-conviction hearing was essentially
the same as that in the two prior trials. He added that he was divorced, had a daughter that was
adopted by his ex-wife' s husband, that he has been diagnosed with post-traumatic stress disorder,
takes Xanax to sleep, and frequently changesjobs. The post-conviction noted that the professional
appearance of Mr. Brieschke and his sisters and the fact that “these siblings have stayed out of
trouble. . . lessens the impact of this mitigation somewhat.”

Upon review of the record, we conclude that the petitioner has failed to establish that trial
counsel was deficient in the preparation of the mitigation witnesses. Reviewing the record before
us, we conclude that counsel’ s conduct was not objectively unreasonable. Counsel had adequate
contact with the family members prior to and throughout thetrial. Seegenerally Taylor v. Mitchell,
296 F. Supp. 2d 784, 807 (N.D. Ohio 2003). The record supports the post-conviction court’s
conclusions the “new” information elicited from the petitioner’s siblings was only marginally
relevant to the petitioner’ s mitigation in that the information related specifically to the individual
siblings well after their separation from the petitioner. While we are sympathetic to the life
experiences of the petitioner’s siblings, any abuse, suffering, or menta illness attributed to the
petitioner’s siblings has little to no relevance to the mitigation of the petitioner’scrime. See, e.g.,
Statev. Simpson, 462 S.E.2d 191, 211 (N.C. 1995) (mother’ sabuse of defendant’ sbrother irrelevant
mitigation to defendant’s crime). The petitioner has failed to establish that this testimony would
have negated the State’s “abuse excuse” argument. He has failed to establish that the additional
testimony from thesewitnesseswoul d have affected thejury’ sdetermination that asentence of death
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was warranted. Accordingly, the petitioner does not allege a sustainable clam of ineffective
assistance of counsel.

5. Failureto Effectively Use Expert Services

In hisfinal claim of deficient performance by counsel, the petitioner claimsthat trial counsel
committed numerous errorsregarding the use of Dr. Cioccain the secondtrial. He contendsthat (1)
trial counsel failed to obtain the services of Dr. Ciocca in a timely fashion, (2) trial counsel
improperly proceeded upon the premise that Dr. Ciocca should determine what materials should
come in and what should not, and (3) trial counsel failed to provide Dr. Ciocca with information
needed to conduct a thorough and accurate evaluation. Petitioner asserts that the failure of trial
counsel to provide Dr. Ciocca with necessary information was disastrous in that (1) Dr. Ciocca
testified that the Rorschach test, the test he administered, was not very reliable, (2) an argument
ensued between Dr. Ciocca and the prosecutor regarding the petitioner’s classification as a
pedophile, (3) Dr. Cioccawas unable to inform the jury asto brain damage resulting from in utero
alcohol exposure, and (4) Dr. Cioccawas unableto trace the continuing repercussion of early trauma
that persisted throughout the petitioner’ s life.

The post-conviction court noted that Dr. Ciocca was not called as a witness at the post-
conviction hearing. Nonethel ess, the post-conviction court determined, from Dr. Ciocca stestimony
at theretrial and from the reasoning and approach to presenting mitigation by which hewas sel ected
by the defense team, that Dr. Ciocca was interviewed and prepared adequately for his testimony
duringtheretrial. Thedefenseteam provided Dr. Cioccawith all of the petitioner’ smedical records,
including the Intake Study prepared by the Buzzards, the testimony of the other witnesses, the
Winnebago Mental Health Institution Study, and all the school and other records they had collected
plus all of Dr. Hutson’'s record from the first evaluation and trial. Dr. Ciocca aso met with the
petitioner on three occasionsand met with thefamily membersasagroup and asked them questions.
Dr. Cioccawas an expert in child abuse and this matched the defense’ s mgjor theory of mitigation.

Additionally, the post-conviction court found that “[t]hetrial attorneys. . . did retry the case
withanexpertin early child abuse, therewasno credible evidence at thetimeof petitioner’ strial that
petitioner’ s mother was constantly drinking while pregnant with petitioner (and none was produced
at the hearing), petitioner has never been diagnosed with fetal alcohol syndrome, and a CAT scan,
an EEG and an MRI were done of petitioner with no damage found.” (emphasisin original). The
record supportsthe factua findings made by the post-conviction court. The petitioner hasfailed to
establish how Dr. Ciocca strid testimony would have differed had he been prepared to petitioner’s
satisfaction.

At the 1997 retrial, Dr. Ciocca diagnosed the petitioner as suffering from post-traumatic
stress disorder, serious depression, and attention deficit disorder. Keen, 31 SW.3d at 204.
Coincidentally, thisdiagnosisisconsistent withthe diagnoses of the petitioner’ ssiblings. Dr. Ciocca
also determined that the petitioner exhibited signs of pedophilia, despite no indication of persistent
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and constant sexual interest in children. 1d. He further related that the petitioner “suffered from
occasions ‘where heis not in good contact with reality,” and that another test showed the * presence
of psychotic-likesymptoms.’” Id. Regardingthe petitioner’ sfamilial history, Dr. Cioccarel ated that
the petitioner was “born into a family of crisis,” which “had fallen on hard times,” and in which
“physical abuseand sexual abusewererather rampant.” I1d. at 204-205. He added that the petitioner
remembered being abused and anally raped by hisfoster father. 1d. Dr. Ciocca further stated that
“the absence of nurturing, along with the presence of general hostility or apathy toward the
[petitioner] significantly affected his norma childhood development.” 1d. He stated that it was
“unrealistic to think that just because the Breischke's were a fine upstanding family that their
presence in their lives could overcome completely the problems of damaged attachment and
damaged trust that took place when [the petitioner and Allen] wereyoung.” Dr. Ciocca’ stestimony
was well-informed, thorough and persuasive. We are perplexed at petitioner’s complaint that Dr.
Cioccawas unableto inform the jury about the severe abuse suffered by the petitioner asachild and
how this damage impacted the petitioner. The record of Dr. Ciocca' s testimony belies this
allegation. Moreover, as determined by the post-conviction court, thereisno credible evidence that
the petitioner’ s mother consumed alcohol was she was pregnant with the petitioner. The petitioner
was unable to produce a diagnosis that he suffers from fetal alcohol syndrome. Accordingly, trial
counsel cannot be deemed ineffectivefor failing to inform Dr. Cioccaabout the aleged damage the
petitioner suffered from in utero alcohol exposure. This claim iswithout merit.

V. Constitutional Errorswith the Imposition of the Death Penalty

The petitioner raises numerous challenges to the constitutionality of the imposition of the
death penalty. Theseclaimsshould havebeenraisedinprior proceedings. Accordingly, theseclaims
arewalved. See T.C.A. 840-30-206(g). Notwithstanding, we proceed to address each clam onits
merits.

A. Death Sentence Impinges upon Petitioner’ s Fundamental Right to Life

The petitioner assertsthat the death sentence is unconstitutional in that it impinges upon the
petitioner’s fundamental right to life and that the punishment of death is not necessary to promote
any compelling state interest. The petitioner’s complaint that his death sentence must be reversed
because it violates his “fundamental right to life” is contrary to settled precedent as reflected in
Cauthernv. Sate, 145 S.W.3d 571, 629 (Tenn. Crim. App. 2004) (citing Nichols, 90 SW.3d at 604;
Satev. Mann, 959 S.\W.2d 503, 536 (Tenn. 1997) (Appendix); Statev. Bush, 942 S.W.2d 489, 523
(Tenn. 1997)).

B. Failureto Charge Aggravating Circumstancesin Indictment Violates Due Process
Petitioner next assertsthat hewas sentenced to death in viol ation of the Due Process Clause,

Article |, 8§ 8 of the Tennessee Constitution and the Fourteenth Amendment to the United States
Congtitution. Specifically, relying upon Apprendi v. New Jersey, he argues that the aggravating



circumstances which made him eligible for the death penalty were not submitted to the grand jury
nor returned in the indictment.

The petitioner’ sargument is based upon the premise that first-degree murder is not acapital
offense unless accompani ed by aggravating factors. Thus, heallegesthat to satisfy therequirements
of Apprendi v. New Jersey, 530 U.S. 466, 120 S. Ct. 2348 (2000), the indictment must include
language of the statutory aggravating circumstances to elevate the offenseto capital murder. This
argument has been rejected by our supreme court in State v. Holton, 126 S.W.3d 845 (Tenn. 2004);
seealso Satev. Berry, 141 SW.3d 549, 558-562 (Tenn. 2004)(concluding that the Supreme Court’ s
decisionin Blakelyv. Washington doesnot alter the court’ sanalysison whether statutory aggravating
circumstances must be pled in the indictment). The petitioner is not entitled to relief on thisissue.

C. Tennessee' s Death Penalty Statutes Violate Bush v. Gore

The petitioner contends that the imposition of the death penalty violates both the state and
federal constitutions because absolute discretion is conferred to each individual district attorney
general toindiscriminately seek the death penalty. The petitioner concedesthat thisissuewasraised
and regjected on direct appeal as part of ageneral challenge to the Tennessee death penalty statute.
See Satev. Keen, 31 S\W.3d 196, 233 (Tenn. 2000) (Appendix). Our supreme court hasnot altered
its opinion and has continued to reject this claim since the petitioner’ sdirect appeal. See, e.g., Sate
v. Thomas, 158 S.W.3d 361, 407 (Tenn. 2005). Notwithstanding, the petitioner assertsthat theissue
should be reconsidered in light of the principles set forth in Bush v. Gore, 531 U.S. 98, 121 S. Ct.
525 (2000). He contends that the prosecutoria function is analogous to that of a state court’s
issuance of aremedy and implies a duty to ensure that prosecution of crimesisimplemented fairly.

The petitioner's claim fails for numerous reasons. In Bush v. Gore, the United States
Supreme Court held that when a state court orders aremedy, such as arecount of votes, there must
be some assurance the implementation of the remedy will comport with “the rudimentary
requirements of equal treatment and fundamental fairness. . ..” Id. The potentia sweep of the
Supreme Court ‘ sholdingislimited by the Court itself: “[o]ur considerationislimited to the present
circumstances. . ..” 1d. Thus, we decline any invitation to conclude that Bush v. Gore established
anew rule of constitutional criminal procedure. Bush v. Gore, avoting rights case, does not apply
to this criminal prosecution. See generally Black v. Bell, 181 F. Supp.2d 832, 879 (M.D. Tenn.
2001). Moreover, the petitioner’ sclaim on its merits hasbeen rejected on numerousoccasions. The
United States Supreme Court hasrefused to strike down various death penalty statutes on the ground
that those statutes grant prosecutors discretion in determining whether to seek the death penalty.
Gregg v. Georgia, 428 U.S. 153, 96 S. Ct. 2909, 2937 (1976) (petitioner’ sargument “that the state
prosecutor has unfettered authority to sel ect those personswhom hewishesto prosecutefor acapital
offense” does not indicate that system is unconstitutional); Proffitt v. Florida, 428 U.S. 242, 96 S.
Ct. 2960, 2967 (1976) (same). Applying the United States Supreme Court decision in Gregg V.
Georgia, 428 U.S. at 198-99, 96 S. Ct. at 2909, the Tennessee Supreme Court has held that:
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Opportunities for discretionary action occurring during the processing of a murder
case, including the authority of the state prosecutor to select those personsfor whom
hewishesto seek capital punishment do not render the death penalty unconstitutional
on the theory that the opportunitiesfor discretionary action render imposition of the
death penalty arbitrary or freakish.

Satev. Cazes, 875 S.W.2d 253, 268 (Tenn. 1994); see also Sate v. Brimmer, 876 SW.2d 75, 86
(Tenn. 1994); Sate v. Hall, 958 SW.2d 679, 716 (Tenn. 1997). Moreover, our supreme court
expressly rejected the assertion that prosecutorial discretion to seek the death penalty violated the
separation of powers doctrine. Hall, 958 SW.2d at 716-17. Accordingly, we conclude that the
decisionin Bushv. Gore, acaseinvolving the method of counting ballotsfor apresidential election,
doesnot invalidate the discretion of the prosecutor in determining whether to seek the death penalty.
Accordingly, the petitioner is not entitled to relief on thisissue.

D. Execution by Lethal Injection is Cruel and Unusual Punishment

The petitioner submits that the process of lethal injection violates his state and federal
constitutional rights against cruel and unusual punishment. Our supreme court has held that death
by lethal injectionisnot constitutionally prohibited. See Statev. Robinson, 146 S.W.3d 469 (Tenn.
2004).

E. Sentence of Death Violates International Law

The petitioner complains that Tennessee’s imposition of the death penalty violates United
States treaties and hence the federal constitution’s supremacy clause. It appearsfrom the argument
presented that petitioner contendsthat the supremacy clauseisviolated when hisrightsunder treaties
and customary internationa law to which the United Statesis bound were disregarded. Arguments
that the death penalty is unconstitutional under international laws and treaties have systematically
been rejected by the courts. See Statev. Odom, 137 S.\W.3d 572, 600 (Tenn. 2004); State v. Robert
Faulkner, No. W2001-02614-CCA-R3-DD, 2003 WL 22220341, at *31 (Tenn. Crim. App., a
Jackson, Sept. 26, 2003), aff’d by, 154 SW.3d 48 (Tenn. 2005). We seeno viablereasontoresolve
thisissue in adifferent manner in the present case. Petitioner is not entitled to relief on thisissue.

CONCLUSION
After athorough review of therecord and the law applicableto theissuesraised, we conclude

that the petitioner has failed to prove the allegations contained in his post-conviction petition. The
judgment of thetrial court is affirmed.

THOMAST. WOODALL, JUDGE

-56-



