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OPINION

BACKGROUND

Petitioner, Terry M. Odom, wasindicted by the Davidson County grand jury on three counts
of aggravated sexual battery in violation of Tennessee Code Annotated section 39-13-504. Due to
aconflict with the Public Defender’ s Office, Jim McNamara was appointed to represent petitioner
on theoriginal charges. According to testimony presented at a post-conviction evidentiary hearing,
counsel met with petitioner on five or six occasions. Each meeting lasted approximately thirty to



forty-five minutes.

During pre-trial preparations, counsel learned that petitioner claimed he was bipolar and
schizophrenic and was taking at least three types of medication related to these mental conditions.
Asaresult, counsel filed amotion for amental evaluation, including claimsof mental defectsand/or
mental retardation. However, following the ordered examinations, the results indicated petitioner
was competent to stand trial and had no mental condition defense.

Based on discussions with counsel about the offenses and possible ranges of punishment,
petitioner decided to accept a plea agreement whereby he would enter aplea of guilty to Count One
of theindictment (aggravated sexual battery) and receive an eight-year sentence. The pleaagreement
also provided that the two remaining counts would be dismissed.

On March 25, 2004, the petitioner executed a written petition to enter plea of guilty. The
petition included therights afforded petitioner, his understanding of theindicted offensesand range
of punishment (and fine) for the offenses. Pursuant to this petition, petitioner entered a guilty plea
to aggravated sexual battery and received the eight-year sentence at 100 percent as recommended
in the plea agreement.

On March 10, 2005, petitioner caused to befiled apro se petition for post-conviction relief.
In his petition, petitioner claimed his guilty pleawas not knowing and voluntary duein large part to
the ineffective assistance of counsel.

At the post-conviction evidentiary hearing, the petitioner testified that he met with appointed
counsel on five or six occasions but rarely had the opportunity to discuss the facts of the case with
counsel. Petitioner stated that he never received a copy of the indictment or discovery and that
counsel did not discusstherelative strengths and weaknesses of the case. He said counsel alsofailed
torequest any typeof pre-trial hearing to challengethe State’ sevidence through suppression or other
motions.

Petitioner testified that when he was sixteen-yearsold he was diagnosed as bipol ar, paranoid
schizophrenic and mentally retarded. He said that at the time of taking the plea he was on Haldol,
Depakote, Risperdal, Cogentin, and Tegretol. Petitioner said that even though he did not know the
effects of these medications, he was not in hisright frame of mind at the time of the plea. He said
he was suffering from dizzy spells and was nauseous.

Whenaskedif hewasforced or threatened to plead guilty, petitioner responded that hisfather
and step-mother told him if he did not take the plea something would happen to him. Finaly,
petitioner said he asked counsel to file for abond reduction but that counsel failed to do so.

On cross-examination, petitioner testified that he was on two medications at the time of the
evidentiary hearing but was suffering from no dizzy spells. He stated he could not recall whether the
trial court asked him about hismental condition at thetime of the plea. Petitioner acknowledged that
he faced three counts of aggravated sexua battery with a possible punishment of eight to twelve
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years for each. He further conceded he received the minimum sentence within the range as part of
the plea and that at a separate sentencing hearing he probably would have gotten more time.

Attheconclusionof petitioner’ sdirect and crossexaminations, thetria court asked petitioner
if he recalled the colloquy that occurred between the court and petitioner at the taking of the plea.
The court asked petitioner about each question asked during the plea hearing. Petitioner responded
that he did not recall any of these questions asked by the court.

Petitioner’ strial counsd testified that he served as appointed trial counsel for petitioner and
had been practicing law since 1996. He agreed with petitioner that they met five or six times to
discussthe case with each meeting lasting between thirty and forty-five minutes each. He noted that
one meeting was a bit longer than the others.

When counsel and petitioner beganto discussthe defense, counsel sought to useadiminished
capacity defense or adefense of mental defect. To that end, he assembled all of petitioner’ srecords
and obtained a court-ordered evaluation. Pursuant to this order, the petitioner was evaluated for
mental illnessrelating to his competency to stand trial or for a possible insanity defense. Petitioner
was aso examined by a mental retardation specialist. However, the evaluation reveal ed petitioner
was competent and had no basis for an insanity or diminished capacity defense. Counsel said he
discussed the results with the petitioner.

Trial counsd testified that he advised petitioner of hisright to ajury trial. He a so discussed
the plea offer. Had petitioner told him he did not want to accept the plea offer, counsel would have
moved for atria. Asto the guilty plea, counsel reiterated his belief that petitioner understood the
plea offer and that he was pleading guilty.

On cross-examination, counsel said herecalled discussing petitioner’ smedicationswith him.
He recalled an episode during the representation during which petitioner seemed unorganized and
had difficulty communicating. Based on counsel’ s experience with petitioner, the medication aided
in their communication.

DISCUSSION

Petitioner claims the trial court erred in denying post-conviction relief. On appeal, his
primary argument is that his guilty plea was not knowing and voluntary due in part to ineffective
counsel. As discussed below, we find no merit in this contention.

Burden of Proof
Tennessee Code Annotated section 40-30-103 (2003) providesthat in order for a petitioner
to obtain post-conviction relief, the petitioner must show that his or her conviction or sentenceis

void or voidablebecause of the abridgement of aconstitutional right. The petitioner bearsthe burden
of proving thefactual allegationsin the Petition for Post-Conviction Relief by clear and convincing
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evidence. Tenn. Code Ann. 8 40-30-110(f) (2003). Evidenceis clear and convincing when thereis
no serious or substantial doubt about the accuracy of the conclusion drawn from the evidence. Hicks
v. State, 983 S.W.2d 240, 245 (Tenn. Crim. App. 1998). On appeal it isthe burden of the petitioner
to show that the evidence preponderates against the lower court’s findings. Clenny v. State, 576
SW.2d 12, 14 (Tenn. Crim. App. 1978).

When a petitioner seeks post-conviction relief on the basis of ineffective assistance of
counsel, he must first establish that the services rendered or the advice given were bel ow the "range
of competence demanded of attorneys in criminal cases." Baxter v. Rose, 523 S.\W.2d 930, 936
(Tenn. 1975). Second, he must show that the deficiencies "actually had an adverse effect on the
defense.” Strickland v. Washington, 466 U.S. 668, 693 (1984). Should the petitioner fail to establish
either factor, heis not entitled to relief.

In the present case, petitioner’ s claim that his guilty pleawas not knowing and voluntary is
tied closely to his claim that counsel was ineffective. Because the thrust of hisclam relatesto his
guilty plea, the Court finds it useful to analyze the claim based on the following standard.

Standard of Review

Appellate review of atrial court’s determination of whether a petitioner has entered a plea
knowingly and voluntarily is under a de novo standard of review consistent with the standards set
forth in Tennessee Rules of Appellate Procedure 13(d). Assuch, thetrial court’ sfindings of fact on
the underlying claim are reviewed upon ade novo standard accompanied with the presumption that
those findings are correct unless a preponderance of the evidence is otherwise. Fieldsv. State, 40
S.W.3d 450, 456 (Tenn. 2001). However, atrial court’s conclusions of law are reviewed under a
purely de novo standard with no presumption of correctness given to thetria court’s conclusions.
Id. at 457.

A defendant who entersapleaof guilty simultaneously waives several constitutional rights
including his privileges against compul sory self-incrimination, hisright to trial by jury and hisright
to confront his accusers. For this waiver to be valid under due process, it must be "an intentional
relinquishment or abandonment of aknown right or privilege." Johnsonv. Zerbst, 304 U. S. 458, 464
(1938). Consequently, if adefendant’ sguilty pleaisnot equally voluntary and knowing, it has been
obtained in violation of due process and is therefore void. Moreover, because a guilty pleais an
admission of all the elements of aformal criminal charge, it cannot be truly voluntary unless the
defendant possesses an understanding of law in relation to the facts. Boykinv. Alabama, 395 U. S.
238, 244 (1968).

In order to find that a pleawas entered "intentionally" or "knowingly," Boykin requires that
thetrial court "canvas the matter with the accused to make sure he has afull understanding of what
the pleaconnotesand of itsconsequences.” 1d. at 244. Our Supreme Court has adopted theprinciples
enunciated in the Boykin analysis in determining voluntary and intentional pleas of guilty.
Blankenship v. State, 858 S.W.2d 897, 903 (Tenn. 1993).




Petitioner claims counsel was ineffective, and therefore, his plea was not knowingly and
voluntarily entered. However, within this argument, petitioner additionally claims the entry of his
pleawas flawed due to the influence of various medications and due to threats from his father and
stepmother.

First, petitioner directs hisattack ontrial counsel’ s performance. Petitioner claimed, anong
other things, that counsel failed to adequately meet with him, failed to advise him of hisright to a
jury trial, failed to provide copies of the indictment and discovery, and failed to advise him of the
relative strengths and weaknesses of the case. However, viewing the record as a whole, these
contentions are without merit.

Both petitioner and counsel agreed that they met five or six times prior to entry of the guilty
plea. From the beginning, counsel knew of petitioner’ smental condition and had hoped to capitalize
onit. Infact, he sought and obtained acourt order for an eval uation not only for competence but al'so
as to mental retardation. Only when the results revealed no competence or mental retardation did
counsel turn to thoughts of a plea offer or alternative strategy.

Theindictment alleged sexual contact by petitioner and atwo-year-old child. Petitioner gave
astatement in which he said he did not masturbate at the time he touched the child but did so later
while thinking of it. The case also involved the proposed testimony of a state witness who was the
eleven-year-old brother of the victim. According to the discovery, the brother walked in on the
petitioner touching the victim. Counsel noted the difficulty and necessity of cross-examining the
minor witness.

Even though petitioner made various genera clams against trial counsel and his
performance, none rose to the level of ineffective counsel contemplated by Strickland. Most
importantly, nothing in counsal’s performance indicates petitioner’s plea was involuntary or
unknowing because of some failure on the part of counsel. Because this Court finds no evidence of
adeficient performance, it is unnecessary to address Strickland’ s prejudice prong.

Next, petitioner claims he was under the influence of various medications at thetime of his
pleaand therefore the resulting pleawas not knowing and voluntary. Petitioner testified that he was
taking four or five medications at thetime of hisplea. He also said he was suffering dizzy spellsand
was nauseous on the day of the plea. Counsel acknowledged the medicationstaken by petitioner but
did not see a marked difference on the day of the plea. Trial counsel testified that he had seen the
effects on petitioner when he had not taken his medication.

During the plea colloguy, thetrial court specifically inquired into the use of any medication.
Thepetitioner informed the court of hismental condition diagnosesand of hismedication. However,
he responded that they did not affect his ability to engage in the plea discussion with the court.
Petitioner further responded that he was not under theinfluence of any intoxicant. Petitioner’ sclaim
that the medication rendered his plea involuntary and unknowing is simply unsupported by the
evidence.



In his next basis, petitioner maintains he was threatened or coerced into entering the guilty
plea. Hetestified that hisfather and stepmother told him something would happen to him if he did
not accept the offer. No specific threats were ever adduced at the hearing. The clam was not
devel oped with further testimony. Without sometype of evidenceto support such aclaim, this Court
has no ability to address its merits.

Finally, even though petitioner rai sed various other general claims, he hasfailed to establish
their existence by clear and convincing evidence. Accordingly, we find that the trial court’s denial
of post-conviction relief must be affirmed.

J.S. Dani€l, Senior Judge



