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OPINION

The gppellant, Issac Lydell Herron, appeals the Lake County Circut Court’s dismissal of his
pro se pition for writ of habeas corpus. The gppellant was orignaly indiced by the Shellby County
Grand Jury for second-degree murder. A jury convicted the appellant as indicted and, on February 13,
1984, hewas sentenced to severty-two years inthe Department of Correction® The instant petition
was filed on Apxil 6, 1998. Inseeking issuance of the writ of habeas corpus, the appéellant contends
the judgment entered against imis woid because the second-degree murder datue is
uncongtitutiondly vague vidating due pracess under the Fifthand Fouteenth Amendrerts tothe
United States Constitution Thetrial court dismissed the appdlarnt’s petition finding that the dlegations
concerning the statute are nat cognizable in habeas corpus praceedngs. The appellant appealsthe

trial court’s ruling.

I. Grounds for Habeas Corpus Relief

Tenressee lawis well-established that habeas corpusrelef is only available when a
conviction is void because the convicting court was without jurisdiction or authority to sentence a
defendant, or tha a defendant’s sentence has expiredand the petitioner is being illegaly restrained.

Archer v. State, 851 SW.2d 157, 164 (Temn. 1993); see also Passardla v. State, 891 SW.2d 619, 626

(Tem. Qim App. 1994). Avad judgment is one which shoas “upon the face of the judgmert or the
record of the proceedings upon which the judgment is rendered” that the convicting court was without

jurisdiction. Archer, 851 SW.2d at 161

In Dykesv. Sate, No. 02-S-01-9711-CC-00L05 (Tem. a Nashwille, Sep. 21, 1998) (for

“The appellart’s corviction stens fromthe February 1983 murder of severty-two year old Russell Tarver. His
convictionwas affirmed on apped to thiscourt. See State v. Herron, C.C.A. No. 7 (Tenn. Crim. App. at Jackson, Apr. 10,
1985). The oourtalso denied the appellant’s prior petition for habeas capusrelief. See Heron v. State, No. 02C01-
9502-CC-00033 (Tenn. Crim App. at Jackson, Ju. 19, 1995), perm. to appeal denied, (Tenn. Nov. 27, 195).
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publication), cur suprerre court hed, ina habeas corpus praceeding, the validity of an indictment and
its resulting conviction may be challenged if it fails to properly charge an dffense or the convicting court

was without juriscliction.

Here, the appdlant challenges the condtitutiondity of the 1982 second-degree murder datute.
If the statute were uncondtitutiond, it woud be void fromits date of enactment. See Capri Adult
Cinema v. State, 537 SW.2d 896, 00 (Temn. 1976). Thus, the trid court woud have lacked the
subject matter jurisdction to hear the appellant’s case rendering his judgnent of conviction vad.

Therefore, we conclude the appellant did present a cognizable claim for a habeas corpus praceedng

II. Constitutionality of the Statute

The appellart cortends Tenn Code Ann. 8 39-2-211(a) (1982), “[a]ll other kinds of murder
shall be deemed murder in the second degree” is condtitutionally vague based uponthe folloaing

grounds:

1) failure to define specific prohibited conduct whereby men o common intelligence
must necessarily guess the meaning of the statute;

2) failure o gve reasonable oppartunity to knowwhat condud is farbidden resutingin
arbitrary and discriminatory erforcerrent;

3) failure to define separae degrees of nurder;

4) falureto dlege the requisite mens rea;

5) falureto dlege the denents corstituting the offense distinguishing it fromother
kinds of nmurder.

Initially, we note that, when reviewing a datute for a possible constitutiond infirmity, we are
required toindulge every presunmption and resolve every doubt infavor o the condtitutiondity of the

statute. Petition of Burson, 909 SW.2d 768, 775 (Tem. 199%6). Inorder tosurvive achallenge for

vagueress, “[apend] statute mugt ‘give the person of ardinary intdlligence areasonable oppartunity to

2 Subject matterjurisdctionis the power ofthe courtto hear ard decide a particular type of adion. State v.
Nixon, No. 02Q01-%612-CC-00484 (Tenn. Crim App. at Jackson, Dec. 3, 1997), perm. to appeal denied, (Tenn. June 6,
1998). In reference to objections alleging failure to state an offense, the rationale is that if the indictment fails to include
an essertial elemert of the offerse, no crine is charged and therefore, no offerse is beforethe court. See State v.
Perkinson, 867 S.W.2d 1, 5-6 (Tenn. Crim. App. 1992) . The defendant has no power to waive the trial court's lack of
subject matterjurisdction State v. Seagraves, 837 SW.2d 615, 628 (Tenn. Crim App. 1992).




know what is prohibited, sothat he may act accordngly.” State v. Lakatos, 900 S.W.2d 699, 701

(Temn. Oim App. 199H4), perm. to appeal denied, (Tenn. 1995) (citing Grayned v. Gty of Rockford,

408 US. 104, 108, R2 S.Ct. 2294, 2298 (1972)). “No one may be required a peril of life, liberty, or
property to speaulate as tothe meaning of penal statutes. Al are entitled to be informed asto what

the gatute conmmands or forbids.” Lanzetta v. State of New Jersey, 306 U.S. 451, 453,59 S.Ct 618,

619 (1939). Moreower, the gatute should nat encourage arhtrary or discrininatory enforcenert.

Lakatos, 900 SW.2d at 701; see also DavisKidd Booksellers, Inc. v. Mc\Wherter, 866 S.W.2d 520,

532 (Tenn. 1993). Findly, the standard of certainty required in aiminal statues is generally more

exading than innon-aimina statutes. Leech v. American Booksellers Assn. Inc., 582 SW.2d 738,

746 (Tenn. 1979).

In interpreting Tem. Code Ann. 8§ 39-2-211, aur primaryroleis to ascertainand gve effect to
the legslative intent without unduly redtricting or expandng the statute's coverage beyond its intended

soope. See Roseman v. Roseman, 890 SW.2d 27, 29 (Tem. 199H) (citations omitted). If the

legislative intent is unclear from the face of the questioned statute, those statutes relating to the same
subject matter, orin pari materia, must be construed together, the language of same prousions
aidngtheinterpretation of the ather, and viening the statutes as awhde corsistert with their

legslative pupaose.  State v. Blauvett, 904 SW.2d 111, 113 (Tem. 1995); Lyons v. Rasar, 872

S.W2d8%, 897 (Tem. 19H4); Laney v. State, 826 SW.2d 117, 118 (Temn. 1992).

The Sate contends the second-degree murder satute nmust be read in conjundion with the
general murder datute. See Tenn. Code Ann. 8§ 39-2-201 (1982) (“If any person of sound menory and
discretion, unlawfully kill any reasonable creature inbeing, and under the peace of the date, with
malice aforethought, either express or inplied, sudh person shall be quilty of rurder.”) (emphags

added). We agree with the Sate’'s contertion.

The dferse of murder isa aime which hasits arigins inthe commonlaw. See Fiddsv. Sate,



9 Tenn (1 Yer.) 156 (1829)2 Al forms of murcer, or felonious hamicide, wereindudedin this
definition unless adequate provocation existed to nitigate the dfense to manslaughter. Mitchell v.
State, 16 Tenn (8 Yer.) 514 (1835). Using the language of the early 1800s, Sedion 201 andthe
comnon law definiion of murder are distinctly similar. The statutes divided murder into two classes-
murder in the first degree and second degree® of which the express purpose far the division isthe

graduation of punishnert.

Under the pre-1989 Crimind Code and at the time of theingtart offense, the homricide portion
of the code consisted of only two types of murder, first and second degree. See Tenn. Code Ann. §
39-2-202 and -211. The former code did not consider manslaughter, voluntary or involuntary,
“mmurder;” the digtindive difference between the two being that malice was required far murder but not
mandaughter®. See Tenn. Code Ann. § 39-2-221 to -223 (1982). Tennessee law has long recognized
that once a homricide has been estalished, the presumption of murder inthe second degree arises.

State v. Brown, 836 SW.2d 530, 543 (Tem. 1992); Sharklinv. Sate, 491 SW.2d 97, 98 (Tem. Qim

Amp. 1972).

As defined by statute, first-degree murder is

“lelvery murder perpetrated by means of poison, lying inwait, ar by other kind of
willful, celiberate, malidous, and premedtated killing, or committedin the perpetration
of, or attempt to perpetrate, any murder in the first degree, arson, rape, robbery,
burglary, larceny, kidrnapping, arcraft pragy, ar the unlanful throwing, placing or
dischargng or adestructive device or o, is murder inthe first degree”

Tenn. Code Am. § 39-2-202 (1982).

The common law offense of murder is “where a person of sound mind and discretion, unlawfully killeth, any
reasorable creature, urder theking's peace, with malice aforethought, either express or inplied.” Fields, 9 Tem. (1
Yer) at 159 (dtation omitted). Homicide, at comnon law, was separated from marslaughter by melice aforethougtt;
murder was a homicide committed with steted malice. See 2 Wayre R. LaFave & Austin W. Scat, Jr., Substantive
Crimirel Law § 7.12n.1 (1986).

“See Ridde v. Sate, 50 Tenn (3 Heisk.) 401, 404-05 (1871); Boyd v. State, 47 Tenn. (7 Cold.) 69 (1869);
Warrenv. Stete, 44 Tenn. (4 Cold.) 130(1867).

°See State v. Shelton, 854 S.W.2d 116 (Tenn Crim App. 199); Wilson v. State, 574 S.W.2d 52 (Tenn. Crim.
App. 1978) (killing not committed with malice is manslaughter); Smithson v. Sate, 124 Tenn. 218, 137 S.W. 487 (1910)
(descriking distinction between rrurder, ether in first or second degree, and marslaughter is attributable to necessary
element of mdlice).



Without the additional element of premeditation and deliberation®, the murder falls to be a firg-
degree murder, and fals under the second-degree nurder satute. Thus, second degree murder is
defined by exdusion. See e.g., Bown, 836 SW.2d at 43, State v. West, 844 SW.2d 144 (Tenn.
1992); Griffin v. State, 578 SW.2d 654, 656 (Temn. Qim App. 1978); Warren, 44 Tenn. (4 Cold.) at
130. Therefare, prior to the adoption of the 1989 Code, second-degree murder inthe state of
Tennessee was either 1) the intentional killing of another with malice absent the elements of
premedtation and deliberation, i.e., express malice, Grayv. State, 63 Tenn. (4 Baxt) 331 (1874); or
2) the unintentional killing of another with malice where the death was attributable to “conscious and

willful redklessness,” i.e., implied malice. Griffin, 578 S\W.2d at 656.

The gppellant attadks the statute for vagueness far its failure © dlege amens rea or a

spedfic intert requirenrert citing Colautti v. Frarklin, 439 US. 379, 396, 9 SC. 675, 683(1979).

The challenged 1982 second-degree nurder statute, a codification of the cammon law, was agereral
intent aime which reguired no intent ather than that evidenced by the doing of the ads constituting the
offense. See eq., State v. Dison, No. (3001-9602-CC-00051 (Tem. Qim App. at Kroxville, Jan. 31,

1997), perm. to appeal denied (Tenn. Dec. 1, 1997) (citing United States v. Garrett, 984 F.2d 1402,

1415 (5th Cir. 1993) and Tallman v. United States, 466 F.2d 28 (7h Ar. 1972). Accardingly, this

issueis withaut merit.

The appellant contends Section 211 is “void for vagueness’ because it falls to allege the
elements constituting the offense of second-degree murder. Dating badk tothe late-1800s, the
elements o second-degree murder have aways been dearly defired In ader to sustain aconwiction,
the proof nust demonstrate the killing was unlawful and malidous. State v. Pride, 667 S\W.2d 102,
14 (Tem. Qim App. 1983); State v. Estes, 655 SW.2d 179 (Tem. Qim App. 1983); Gray, 63 Tenn.

(4 Baxt.) at 334. Malice aforethought’, without adequate provocation and disconnected to any

® We notethat the elemert of dliberation has beenrepealed See Tenn. Code Ann. § 39-13-201(b)(2)
(deleted 19%).

"Malice, as defined within the murder statute, is an intent to inflict injury upon another or rather a design formed
within the mind of doing mischief toanather. State v. Taylor, 668 S.W.2d 681, 683 (Tenn. Crim. App. 1984). It includes
any intertion o doing an unlawful act which may possibly resut in the party’s death. Hunphrey v. State, 531 S.wW.2d
127 (Tenn. Grim. App. 1975), or an “evil design in general, the dictates o a wicked, depraved, and malignart heart.”
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previoudy formed design tokill, is an essentia elemert of the dffense. Lay v. State, 501 SW.2d 820
(Tem. Qim App. 1973); Smith v. State, 212 Tem. 510, 370 SW.2d 543 (1963); Gray, 63 Tenn (4

Bax.) a 334; Holly v. State, 29 Tenn. (10Hum) 141, 142 (1849). This contention is also without nerit.

Readin pari materia with Tem. Code Ann § 3-2-201, second-degree murcer is a“killing
of any reasonable creature in being . . . with malice aforethought.” The murder statutes, Sections 201,
202, and 211, read, as a whole and in conjunction, clearly establish that second-degree murder is any
murder by excluson whichis nat first-degree nurder. Therefare, we conclude the second-degree

murder statute is not “void for vagueness” for any of the challenged reasons.

Based upon the above reasons, thejudgent of the trial caurt denying the appéellant’s petition

for wit of habeas corpus is affirmed.

DAVID G. HAYES, Judge

CONCUR:

JOHN H. PEAY, Judge

L. T. LAFFERTY, Special Judge

Bailey v. State, 479 S.W.2d 89 (Tenn Crim App. 1972); Warren, 44 Tenn. (4 Cold.) at 135-37. Express malice is that
malice toward the party killed in which the defendant “caontempates the injury or wong he inflicts.” Foxv. State, 441
S.W.2d 491, 495 (1968). Inplied malice is simply malice in gereral, not against any patticular party, but the result of “a
wicked, depraved and malignant spirit.” 1d. at 496.




