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DISSENTING OPINION

John W. McClarty, J., dissenting. 

I agree with the majority’s secondary conclusion that Grandmother held standing to 
file suit on behalf of the minor children.  I write separately to address the majority’s 
dispositive holding that failure to identify the minor children in the pre-suit notice defeats 
this cause of action, thereby precluding their claim for health care liability for judicial 
review on its merits.

There is no question that the children are the proper claimants here and should have 
been identified as such. The identification of the children would have also facilitated an 
easier estimation of the Defendants’ financial liability.  However, the children lacked the 
capacity to authorize the notice or assert their right of action as minors.  Busby v. Massey, 
686 S.W.2d 60, 63 (Tenn. 1984).  They were fully dependent upon Grandmother and 
counsel to act for them.  Grandmother identified herself and counsel, thereby providing 
Defendants with enough information to facilitate early resolution of the action through 
contact with opposing counsel and the children’s custodian.  Grandmother also identified 
Decedent and complied with the remainder of the content requirements, permitting 
Defendants to ascertain their medical liability through a review of Decedent’s medical 
records.  Under these limited and unique circumstances, I believe that Grandmother’s 
failure to identify the children did not result in prejudice and that the pre-suit notice 
provided substantially complied with the content requirements of the notice statutes.  
Defendants were free to pursue settlement negotiations at any time before and after the 
proper identification of the minor children. Accordingly, I respectfully dissent.
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