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JOE W. McCALEB and Associates

Attorney at Law Office (615) 826-7245
315 West Main Street, Suite 112 Office (615) 826-7823
Hendersonville, TN 37075 Fax (615) 824-1068

iwmccaleb@bellsouth. net

February 6, 2009

Hon. Michael W. Catalano, Clerk
100 Supreme Court Building

401 Seventh Avenue North
Nashville, TN 37219-1407

RE:  Proposed change to RPC 1.15 - [OLTA program

Dear Mr. Catalano:

In late December 2008 the TBA announced a proposed amendment to RPC 1.15
and advised that the deadline to comment on the Rule would be mid February, 2009,
The proposed amendment to the Rule would make mandatory a lawyer’s participation
in the [OLTA program. This letter is a comment in oppesition to mandatory
participation.

I think mandatory participation is wrong and assumes that all lawyers maintain
large trust accounts that would pay hefty interest to programs chosen by the
Foundation. We do not, and mandatory participation would be an unnecessary burden
on small law firms and lawyers in solo practice in particular. 1am opposed to
mandatory participation. I note that the volunteer program is quite successful and the
Foundation just announced $1.4 million dollars in grant funding to organizations that
meet the qualifications, and $15.8 million awarded since the program was begun
(tbaL.INK).

The proposal is that if all lawyers are mandated to participate under threat of
punishment, more funds will become available. Provisions to punish lawyers including
the lost of one’s law license for mere failure to place client trust funds in an interest-
bearing account that pays to others unbeknown to the client or the lawyer is more than
merely heavy-handed. It destroys a lawyer’s independence to even accept trust funds
in the first place and it unduly threatens a lawyer with disbarment for something that
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has literally nothing to do with his/her skills, knowledge of law, training, preparation
or attention to client responsibilities. It in effect makes the lawyer just another
instrument of a government more interested in its own decisions and power than the
people it professes to represent.

Trust accounts that serve no purpose more than depositories for fees paid in
advance to be earned by the attorney during the course of his/her representation of the
client up to an average minimum balance should be exempt. Such a fee depository will
change each time a lawyer earns any portion of a fee held in trust for the client, causing
the average minimum balance to change frequently even in a month’s time. For many,
many small firms and solo practictioners, who accept small sums as security for taking
some cases, the time to keep up with the accounting, which is not billable to anybody, is
not worth it. As a consequence, solo lawyers may just close trust accounts and not
accept trust funds of any nature.

A reasonable average minimum monthly balance at which or below would
exempt an attorney or law firm could be reasonably set at $20-25,000.00. That is a
responsible rule. In my 37 years of the solo practice of law, I have rarely held more than
that sum in my trust account more than a week. The exception would be a property
damage or personal injury settlement received from an insurance carrier deposited in
trust only until time could lapse for the check to clear and arrangements made to pay
the client.

The rule being proposed is not responsible. It does absolutely nothing to
advance the lawyers’ professional service to his/her clients, in my opinion.

The voluntary, opt-out program has worked well. There are no objections to it
except by those who demand more money for special programs. Threatening attorneys
with disciplinary actions that would lead to penalties and disbarment because they
might choose not to participate in a Bar sponsored program is grossly overbearing and
destroys a lawyer’s independence. Greed doesn’t sit well in any circle even if the
money collected is used beneficially for poor or displaced persons.

Mandatory participation should not be imposed on Tennessee attorneys.

TS

r W. McCaleb
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February 20, 2009 e

VIA FACSIMILE and E MAIL

Tennessee Supreme Court

Supreme Court Building, Room 100
401 Seventh Avenue North
Nashville, TN 37219

Attention: Mr. Michael Catalano, Clerk of Tennessee Supreme Court

RE: PROPOSED AMENDMENT TO RULE 1.15 OF THE RULES OF
THE PROFESSIONAL CONDUCT AND SUPREME COURT RULE 43 -
RESPECTING THE TENNESSEE INTEREST ON LAWYERS TRUST
ACCOUNT (IOLTA) PROGRAM

Dear Justices of the Tennessee Supreme Court:

As a Tennessee State Chartered community bank, 1 support the goals of the IOLTA
program. However, I do not want to see outside groups to direct the bank in setting and
establishing interest rates on its accounts, Interest rates should be a function of market
forces in my geographic area.

We are in unprecedented times as far as our interest rate environment with the historical
low of the Fed Funds rate as established by the Federal Reserve Bank. I caution the
Supreme Court to be very thoughtful in making any changes in the rules, As a banker [
appreciate clarity in the rules of the Supreme Court of Tennessee and not ambiguity,’

I am totally in support of the Tennessee Bankers Association’s proposed amendments to
the petitioners recommended rule changes,

[ appreciate the opportunity to comment on the proposed rules. If you have any question
or would like to discuss this with me you may call me at (931) 388 -1970.

Thank you,

T2 s i

Mark W, Hines
President and CEQ
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TENNESSEE LAWYERS ASSOCIATION FOR WOMEN i/ IL Rii¥ -
February 19, 2009
Mr. Michael Catalano
Clerk
Supreme Court of Tennessee
Supreme Court Building
401 Seventh Avenue North
Nashville, TN 37219-1407
(615) 741-2681
FAX 615-5332-8757
Re: TOLTA Rule Changes
Dear Mr, Catalano:
Please be advised that TLAW supports the proposed rule changes.
With best regards,
Barbara Zoceola
TLAW President

BZ:ls

PO.Box 331214 Nashville, TN 37203 Tel: 615-385-5300  Fax: 615-385-5300
Email: tlaw@tlaworg  Web: www.tlaw.org
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LEGAL AID OF EAST TENNESSEE S

502 5. Gay Street, Suite 404, Knoxville, TN 37902 Executive Director
(B65) 6370484 facsimile (B&3) 325-1162 David B Yoder
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February 13, 2009

Mike Catalano

The Clerk of the Supreme Court
Supreme Court Building, Room 100
401 Seventh Avenue North
Nashville, TN 37217

Re: Changes to IOLTA Rules
Supreme Court Rule 8, RPC 1.5 and Rule 43

Dear Mr. Catalano:

| am writing on behalf of the East Tennessee Lawyer’s Association for Women
(ETLAW) to inform you and the Supreme Court that ETLAW has endorsed the proposed
changes to Supreme Court Rule 8, RPC 1.5 and Rule 43. The endorsement was by vote
of the membership on January 21, 2009,

Please do not hesitate to contact me should you have any questions or require further
information.

Sincerely.

@M; o bsan

Debra L. House
President. ETLAW
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[N THE SUPREME COURT OF TENNESSEE

IN RE PROPOSED AMENDMENT
TO RULE 1.15 OF
THE RULES OF PROFESSIONAL
CONDUCT AND SUPREME COURT
RULE 43

No. M2008-02603
SC-RL1-RL

Comments of the Tennessee Bar Foundation, the Tennessee Bar Association and the
Tennessee Alliance for Legal Services
to the
November 24, 2008 Petition
of
the Tennessee Bar Foundation, the Tennessee Bar Association,
the Tennessee Association for Justice and the
Tennessee Alliance For Legal Services for the Approval Of
Rules Amendments Enhancing The Interest On
Lawyers’ Trust Accounts (IOLTA) Program

I. Background

On November 24, 2008 the Tennessee Bar Foundation (the “Bar Foundation™), Tennessee

Bar Association (“TBA"), the Tennessee Association For Justice (“TAJ”) and the Tennessee

Alliance for Legal Services (“TALS") petitioned the Tennessee Supreme Court to amend RPC

1.15 of the Rules of Professional Conduct and this Court’s Rule 43 to (1) require that all

attorneys who hold eligible client funds participate in the Bar Foundation's Interest On Lawyers’

Trust Accounts (IOLTA) program, i.e., to make IOLTA mandatory (joining 38 other states), and

(2) require that lawyers maintain their [OLTA accounts at financial institutions which pay

IOLTA accounts the highest rate of interest or dividend generally available at an institution to its

non-IOLTA customers when [OLTA accounts meet the same minimum balance or other

requirements , i.e., interest rate comparability (joining 23 other states).



Since it and the other co-Petitioners filed the Petition on November 24, 2008 seeking
amendment to the Court's Rule 43 respecting the administration of Tennessee’s [OLTA
program, the Bar Foundation has observed the adverse impact on IOLTA programs nationwide
of the December 16, 2008 decrease in the Federal Funds Rate adopted by the United States
Federal Reserve down to the 0.0% - 0.25% range. (See “Interest Rate Drop Has Dire Results for

Legal Aid”, New York Times, January 19, 2009.)

As a result of these developments, the Bar Foundation, the TBA and TALS offer this

comment.

II. Comments of the Bar Foundation. the TBA and TALS

The Bar Foundation, the TBA and TALS propose the following modifications to the
version of the amended Rule 43 which they, as Petitioners, originally proposed in their

Movember 24, 2008 Petition.

1. Eliminate a “safe harbor” benchmark rate linked to the Federal Reserve’s Federal

Funds Rate. The compliance option to implement comparability set forth in our originally
proposed Section 3(c) of Rule 43 for a safe harbor rate on IOLTA accounts tied to a percentage
of the Federal Funds Rate should be deleted. Instead, the general compliance guidelines (paying
an interest rate on IOLTA accounts “equal to the highest yield available” on account products
offered by the financial institution to non-IOLTA customers) set forth in the other provisions of
Section 3 of Rule 43 should apply without an additional “safe harbor” benchmark tied to the
Federal Funds Rate. The recent experience of the 13 state JOLTA programs which have used a

“safe harbor” benchmark rate linked to the Federal Funds Rate as an option for comparability



compliance by financial institutions shows that the Federal Funds Rate is no longer a reliable

indicator of market rates for comparable non-IOLTA accounts.

2. Allow the Bar Foundation and a Bank to Voluntadly Enter into a Short-Term

Agreement Setting a Rate as a Comparability Compliance Option.  The Bar Foundation should

be authonzed, as state IOLTA programs are in at least five comparability states, to enter into
individual safe harbor/benchmark agreements with individual banks for periods of up to twelve
months,  This would be entirely voluntary byany financial institution,
It would offer administrative convenience to both the Bar Foundation and willing banks for a
reasonable period without locking either into a rate structure indefinitely. The Bar Foundation
has been informed by a national IOLTA consultant that such individual agreements have worked
well in Texas, New York and other states where its use is permitted by rule or statute.

I1I. Additional Comments of the Bar Foundation, the TBA and TALS

Representatives of the Bar Foundation have recently engaged in discussions with
representatives of the Tennessee Bankers Association. Of the suggestions made by
representatives of the Tennessee Bankers Association, the Bar Foundation, the TBA and TALS

are agreeable to amended Rule 43 including the following provisicns:

(a) providing written notice to a financial institution prior to the Tennessee Bar
Foundation making a determination that the financial institution is not an “eligible

institution” under Section 1 of Rule 43;

(b) expressly stating that the selection of a financial institution by a lawyer as the

depository for the lawyer’s IOLTA accounts rests with the individual lawyer; and



(c) granting an exemption for banks with less than 30 IOLTA accounts to any
otherwise uniform requirement for electronic reporting of IOLTA account information to

the Bar Foundation,

The Bar Foundation, the TBA and TALS respectfully submit that any other
substantive modifications to proposed Rule 43 that might be suggested by representatives of
financial institutions, however well intended, would be unnecessary and could have a material

adverse effect on the operation and success of the IOLTA program in the State of Tennessee,

[V. Conclusion

The Bar Foundation, the TBA and TALS respectfully recommend that the Court adopt
proposed Rule 43 in the form attached as Exhibit 1 to this Comment. A blacklined copy showing
modifications set forth in this Comment compared to the version originally proposed by the

undersigned Petitioners is attached as Exhibit 2.

RESPECTFULLY SUBMITTED,

By: __ /s/ Georpe T. Lewis by permission
GEORGE T. LEWIS (07018)
President,

Tennessee Bar Association

Baker, Donelson, Bearman, Caldwell
& Berkowitz, PC

165 Madison Avenue, Suite 2000

Memphis, TN 38103

(901) 526-2000




{s/ Debra L. House by permission

By:

DEBRA L. HOUSE (013278)

Chair,

Tennessee Alliance for Legal
Services Board of Directors

Chair, Tennessee Bar Association

Access To Justice Committee

Legal Aid Society of East TN

502 5. Gay Street, Suite 404

Knoxville, TN 37902

(865) 637-0484

/s/ Barri E. Bernstein by permission

Barm E. Bemnstein (011405)
Executive Director
Tennessee Bar Foundation
618 Church Street, Suite 120
Mashville, TN 37219

(B00) 634-2516

/s/ Allan F, Ramsaur by permission

ALLAN F. RAMSAUR (005764)
Executive Director,

Tennessee Bar Association
Tennessee Bar Center

221 Fourth Avenue North, Suite 400
Mashville, Tennessee 37219-2198
(615) 383-7421

o/
”% Zﬁ.ﬁ %Aﬂ__@h

B. RINEY GREEN (07047)
Chair-Elect,

Tennessee Bar Foundation
Bass Berry & Sims PLC
315 Deaderick Street
Nashville, TN 37238

(615) 742-7866



CERTIFICATE OF SERVICE

The undersigned certifies that a true and correct copy of the foregoing has been (will be)
served upon the individuals and organizations identified in Exhibit 3 by regular U.S. Mail,

postage prepaid on February 23, 2000,

B. Riney Green




EXHIBIT 1
Proposed S. Ct. Rule 43
As modified by this Comment of the Bar Foundation

The TBA and TALS



Submitted February 20, 2009
by the Tennessee Bar Foundation,
the Tennessee Bar Association and
the Tennessee Alliance for Legal Services
Proposed

Supreme Court Rule 43

[nterest On Lawvers' Trust Accounts

Tennessee Supreme Court Rule 8, Rule of Professional Conduct 1.1 3, requires that
Tennessee lawyers who maintain pooled trust checking accounts for the deposit of client funds

participate in the IOLTA (Interest On Lawyers’ Trust Accounts) program.

The following rule shall govern the operation of IOLTA accounts and the IOLTA

PrOgranm.

1. The determination of whether or not a financial institution is an eli gible institution which
meets the requirements of this Rule shall be made by the Tennessee Bar F oundation, the
organizational administrator of the IOLTA program. The Foundation shall maintain a list of
cligible financial institutions and shall make that list available to Tennessee lawyers. The

selection of an institution from the list of those eligible rests with the lawyer or law firm.

4 Eligible institutions are those financial institutions which voluntarily offer IDLTA

accounts and comply with the requirements of this Rule, including maintaining IOLTA accounts
which pay the highest interest rate or dividend generally available from the institution to its non-
IOLTA account customers when IOLTA accounts meet or exceed the same minimum balance or

other eligibility qualifications, if any. To determine the highest interest rate or dividend
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generally available from the institution to its non-IOLTA accounts, eligible institutions may
consider factors, in addition to the IOLTA account balance, customarily considered when setting
interest rates or dividends for customers, provided that such factors do not diseriminate between
IOLTA accounts and accounts of non-IOLTA customers and that these factors do not include
that the account is an IOLTA account. Nothing in this Rule shall prohibit an eligible institution

from paying an interest rate or dividend higher than required herein.

3. (a) Eligible financial institutions satisfy the requirements of this Rule by paying an
interest rate on IOLTA accounts equal to the highest yield available among certain product types

(if the product is available from the financial institution to non-IOLTA customers) by either:
(i) Using the identified product as the IOLTA account , or

(i)  Paying the equivalent yield on the existing IOLTA account in lieu of using

the highest yield bank product.
(b) The product types that may be used are:

(1) A business checking account with an automated investment feature, such
as an overnight investment in repurchase agreements or money market
funds fully collateralized by or invested solely in United States
government securities which are direct debt obligations of the government

of the United States or of agencies or instruments thereof guaranteed by
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the full faith and credit of the government of the United States as to the
payment of principal and interest at maturity;

(i) A checking account paying preferred interest rates, such as money market
or indexed rates;

(i) A government interest-bearing checking account such as accounts used for
municipal deposits; or

(iv)  Any other suitable interest-bearing deposit account offered by the
institution to its non-IOLTA customers;

(v) A business demand deposit checking-interest bearing transaction account

(when permitted by federal law).

4. As an alternative to the options in Section 3, a financial institution may comply with this
Rule if it agrees to pay a rate specified by the Foundation (if the Foundation chooses to specify a
rate) which would be in effect for and remain unchanged during a period of up to twelve months
as provided pursuant to a voluntary agreement between the financial institution and the
Foundation.

D A daily financial institution repurchase agreement shall be fully collateralized by United
States Government Securities, and may be established only with an eligible institution that 1s
“well capitalized™ or “adequately capitalized” as those terms are defined by applicable federal

statutes and regulations.

0. An open-end money-market fund shall be invested solely in United States Government

Securities or repurchase agreements fully collateralized by United States Government Securities
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and shall hold itself out as a “money market fund” as that term is defined by federal statutes and
regulations under the Investment Company Act of 1940 and, at the time of the investment, shall

have total assets of at least two hundred fifty million dollars ($250,000,000).

7. An eligible financial institution participating in the IOLTA program must also-

(@) Remit interest or dividends net of any allowable service charges or fees,

preferably monthly, but at least quarterly, to the Tennessee Bar Foundation:

(b)  Transmit to the Tennessee Rar Foundation, in a format specified by the Tennessce

Bar Foundation, a report which contains:

(L) the name of the lawyer or law firm on whose account the remittance is

sent;

(i1) the account number;

(iii)  the balance on which the interest rate is applied;

(iv)  the rate of interest or dividends applied;

(v)  the gross interest or dividends earned:

(vi)  the type and amount of any allowable service charges or fees deducted:
and

(vii)  the net amount remitted.
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A financial institution which maintains more than thirty IOLTA accounts, may, at the
request of the Tennessee Bar Foundation, be required to transmit the report in an electronic
format.

(c) Transmit information to the lawyer or law firm maintaining that account in

accordance with the institution’s normal procedures for reporting to depositors.

g No financial institution service charges or fees may be deducted from the principal of any

IOLTA account.

9. Deductions by the financial institution from interest earned may only be for allowable
reasonable service charges or fees calculated in accordance with the institution’s standard
practice for non-IOLTA customers. For purposes of this Rule, “allowable reasonable service
charges or fees™ are defined as:

(a)  per check charges;

(b}  per deposit charges;

(c) a fee in lieu of minimum balance;

(d) federal deposit insurance fees;

(e) a sweep fee; and

(f) a reasonable IOLTA account administrative fee:
Other financial institution service charges or fees shall not be deducted from IOLTA

account interest and shall be the responsibility of, and may be charged to, the lawyer or law firm

maintaining the [OLTA account. Nothing in this Rule shall be construed to require that a
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financial institution charge fees on an IOLTA account, nor does anything in this Rule prohibit a

financial institution from waiving or discounting fees associated with an IOLTA account.

10.  Allowable reasonable service charges or fees in excess of the interest earned On any one

IOLTA account may not be deducted from interest earned on any other IOLTA account.

1. If the Tennessee Bar Foundation, for any reason, determines a financial institution does
not meet the requirements of this rule, the Tennessee Bar Foundation will notify the financial
institution. The financial institution will be provided not less than thirty days to take corrective

action that results in compliance with this rule.

12, Alawyer or law firm who objects to a determination of the Tennessee Bar Foundation
that a financial institution is not an eligible institution under Section 1 through 10 of this Rule or
that the lawyer is not eligible for an exemption under Section 14(¢) may appeal such
determination to the Board of Professional Responsibility in accordance with regulations adopted

by the Board of Professional Responsibility.

13. Interest transmitted shall, after deductions for the necessary and reasonable
admimistrative expenses of the Tennessee Bar Foundation for operation of the IOLTA program,

be distributed by that entity, in proportions it deems appropriate, for the following purposes:
(a) To provide legal assistance to the poor;

(b) To provide student loans, grants, and/or scholarships to deserving law students;
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(c) To improve the administration of justice; and

(d) For such other programs for the benefit of the public as are specifically approved

by the Tennessee Supreme Court.

14, Unless exempt under this Section 14, every lawyer admitted to practice in Tennessee
shall certify in the lawvyer’s annual registration statement required by Tennessee Supreme Court
Rule 9, Section 20.5, as a condition of licensure, that all funds in the lawyer’s possession that are
required pursuant to RPC 1.15(b) to be held in an [OLTA account are, in fact, so held and shall
list the name(s) of the financial institution(s) and account number(s) where such funds are
deposited. This certification shall be made on a form provided by the Board of Professional
Responsibility and shall be submitted by the lawyer within the time period set forth in Rule 9,

Section 20, for the annual registration statement.

A lawyer licensed in Tennessee is exempt, and shall so certify on the lawyer’s annual

regisiration statement, if:
(a)  thelawyer is not engaged in the private practice of law in the State of Tennessee;
(b) the lawyer serves as a Judge, Attorney General, Public Defender, U.S. Attorney,
District Attorney, corporate counsel, teacher of law, on active duty in the armed

forces or employed by state, local or federal government and not otherwise

engaged in the private practice of law:
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Responsibility any evidence of the lawyer’s noncompliance known by the Tennessee Bar

Foundation. Noncompliance with this Rule will result in the following action:

()

(b)

Page @ of 12

On or before May 15 of each year, the Board of Professional Responsibility shall
compile a list of those lawyers who are not in compliance with this Rule. On ot
before the first business day of May of each vear, the Board of Professional
Responsibility shall serve each lawyer on the list compiled under this Rule a
Notice of Noncompliance requiring the lawyer to remedy any deficiencies
1dentified in the Notice on or before May 31 of that vear. Fach lawyer to whom a
Notice of Noncompliance is issued shall pay to the Board of Professional
Responsibility a Noncompliance Fee of One Hundred Dollars ($100.00). Such
Noncompliance Fee shall be paid on or before May 31 of that year, unless the
lawyer shows to the satisfaction of the Chief Disciplinary Counsel that the Notice

of Noncompliance was erroneously issued, in which case no such fee shall he due.

On or before May 31 of that year, each lawyer on whom a Notice of

Noncompliance is served also shall file with the Board of Professional

Responsibility an affidavit, in the form specified by the Board of Professional
Responsibility, attesting that any identified deficiencies have been remedied. In
the event a lawyer fails to timely remedy any such deficiency or fails to timely
file such affidavit, the lawyer shall pay to the Board of Professional
Responsibility, in addition to the Noncompliance Fee, a Delinquent Compliance

Fee of Two Hundred Dollars (§200.00).



(c) the lawyer does not have an office in Tennessee; however, for purposes of this
Rule, a lawyer who practices, as a principal, employee, of counsel, or in any other
capacity, with a firm that has an office in Tennessee shall be deemed for purposes
of this Rule to have an office in Tennessee if the lawyer utilizes one or more
offices of the firm located in Tennessee more than the lawyer utilizes one or more

offices of the firm located in any other single state;

(d)  under regulations adopted by the Board of Professional Responsibility under
criteria established upon recommendation of the Tennessee Bar Foundation, the
lawyer or law firm is exempted from maintaining an IOLTA account because
such an IOLTA account has not and cannot reasonably be expected to produce

interest or dividends in excess of allowable reasonable fees; or

(e)  thelawyer is exempted by the Tennessee Bar Foundation from the application of
this Rule following a written request for exemption by the lawyer and
determination by the Tennessee Bar Foundation that no eligible financial
institution (as defined and determined in accordance with this Rule 43) is located

within reasonable proximity of that lawyer.

15.  Upon its receipt of a lawyer’s certification under Section 14 of this Rule, the Tennessee

Bar Foundation shall, on or before March 31 of each year, report to the Board of Professional
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(c)

(d)
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On or before June 30 of each year, the Board of Professional Responsibility shall:
(1) prepare a proposed Suspension Order listing all lawyers who were issued
Notices of Noncompliance and who failed to remedy their deficiencies by May
31; (ii) submit the proposed Suspension Order to the Supreme Court; and (iii)
serve a copy of the proposed Suspension Order on each lawyer named in the
Order. The Supreme Court will review the proposed Suspension Order and enter
such order as the Court may deem appropriate suspending the law license of each

lawyer deemed by the Court to be not in compliance with the requirements of this

Rule.

Each lawyer named in the Suspension Order entered by the Court shall file with
the Board of Professional Responsibility an affidavit in the form specified by the
Board of Professional Responsibility, attesting that any identified deficiencies
have been remedied and shall pay to the Board of Professional Responsibility, in
addition to the Noncompliance Fee and the Delinquent Compliance Fee, a Five
Hundred Dollar ($500.00) Suspension Fee as a condition of reactivation of his or
her law license. Payment of all fees imposed by this section shall be a
requirement for compliance with this Rule and for reactivation of a license. The
Board of Professional Responsibility shall not reactivate the license of any lawyer
whose license is suspended pursuant to this Rule until the Chief Disciplinary

Counsel certifies compliance with the requirements of this Rule.



(e} All notices required or permitted to be served on a lawyer under the provisions of
this Rule shall be served by United States Postal Service Certified Mail, return
receipt requested, at the address shown in the most recent registration statement
filed by the lawyer pursuant to Supreme Court Rule 9, Section 20.5, and shall be
deemed to have been served as of the postmark date shown on the Certified Mail

Eeceipt.

16.  The Board of Professional Responsibility, acting in concert with the Tennessee Bar
Foundation, may promulgate such forms and procedures to implement Sections 14 and 15 of this

Rule and of Supreme Court Rule 8, RPC 1.15.

17. The information contained in the statements forwarded to the Tennessee Bar Foundation
under Section 14 and/or Section 15 of this Rule shall remain eonfidential other than as to
Tennessee Supreme Court or the Board of Professional Responsibility. The Tennessee Bar
Foundation shall not release any information contained in such statements other than as a
compilation of data from such statements, except as directed in writing by the Tennessee

Supreme Court or the Board of Professional Responsibility or in response to a subpoena.

18.  Transition Provisions. For the purpose of adopting regulations consistent with this Rule
and educating the bar and financial institutions regarding the new requirements, the provisions of
Rule 43 authorizing regulations and approval shall take effect upon entry of order adopting the

Rule by the Tennessee Supreme Court.
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For the purposes of certification on annual registrations by lawyers required in Tennessee
Supreme Court Rule 43 and the provisions of Tennessee Supreme Court Rule 8, RPC 1.15

requiring deposit in IOLTA accounts, these amendments shall take effect on January 1, 2010.

TIR2597.6
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EXHIBIT 2

Blacklined Comparison of Proposed Rule 43 (revised by
This Comment) to the Version Originally

Proposed in the November 24, 2008 Petition



Submitted February 20, 2009
by the Tennessee Bar Foundation,
the Tennessee Bar Association and
the Tennessee Alliance for Legal Services
Blacklined to show changes to
November 24, 2008 Proposal
Proposed

Supreme Court Rule 43

Interest On Lawyers' Trust Accounts

Tennessee Supreme Court Rule 8, Rule of Professional Conduct 1. 15, requires that
Tennessee lawyers who maintain pooled trust checking accounts for the deposit of client funds

participate in the IOLTA (Interest On Lawyers' Trust Accounts) program.

The following rule shall govern the operation of IOLTA accounts and the IOLTA program;

1: The determination of whether or not a financial institution is an eligible institution which
meets the requirements of this Rule shall be made by the Tennessee Bar Foundation, the
organizational administrator of the IOLTA program. The Foundation shall maintain a list of

eligible financial institutions and shall make that list available to Tennessee lawyers. The selection

of an institution from the ljst of those eligible rests with yer W
2. Eligible institutions are those financial institutions which veluntarily offer IOLTA accounts

and comply with the requirements of this Rule, including maintaining IOLTA accounts which pay

the highest interest rate or dividend generally available from the institution to its non-IOLTA



account customers when IOLTA accounts meet or exceed the same minimum balance or other
eligibility qualifications, if any. To determine the highest interest rate or dividend generally
available from the institution to its non-IOLTA accounts, eligible institutions may consider factors,
in addition to the IOLTA account balance, customarily considered when setting interest rates or
dividends for customers, provided that such factors do not discriminate between IOLTA accounts
and accounts of non-IOLTA customers and that these factors do not include that the account is an

IOLTA account. Nothing in this Rule shall prohibit an eligible institution from paying an interest

rate or dividend higher than required herein.

3.Aar-eligible (a) Eligible financial instiution-maxinstitutions satisfy the requirements of this
Rule by electing-one-ofthefollowingoptienspaving an interest rate on JOLTA accounts equal to

leld available a :

financial institution to non-IOLTA customers) by either:

: Establil Hfine JOLT vl el . Liidend ;
produet-or
(i) Using the identified product as the IOLTA account , or

FOLTA account i

equivalent vield on the exjsting




roduct { that mav be us re:

(1) A business checking account with an automated investment feature, such as an overnight
nvestment in repurchase agreements or money market funds fully collateralized by or invested
solely in United States government securities which are direct debt obligations of the government
of the United States ei-Aumerea-or of agencies or instruments thereof guaranteed by the full faith
and credit of the government of the United States ef-Asnesiea-as to the payment of principal and
interest at maturity;

&{11) A checking account paying preferred interest rates, such as money market or indexed rates;
e~{iii) A government interest-bearing checking account such as accounts used for municipal
deposits; or

(iv} d—Any other suitable interest-bearing deposit account offered by the institution to its non-
IOLTA customers;

usiness dermand deposit checkin

federal law).



4. As an alferpative to the options in Section 3, a financial institution mayv comply with this Rule if

av a rate specifi ¢ Foundation (if t ' ; specify a rate)

which would be in effect for and remain unchan in eriod twelve months as
rovided pursuant to a voluntary agreement betw he financial institution and the Foundation.
8 A daily financial institution repurchase agreement shall be fully collateralized by United

States Government Securities, and may be established only with an eligible institution that is "well

capitalized" or "adequately capitalized” as those terms are defined by applicable federal statutes

and regulations.

6. An open-end money-market fund shall be invested solely in United States Government

Securities ot repurchase agreements fully collateralized by United States Government Securities
and shall hold itself out as a "money market fund" as that term is defined by federal statutes and
regulations under the Investment Company Act of 1940 and, at the time of the investment, shall

have total assets of at least two hundred fifty million dollars ($250,000,000).

T An eligible financial institution participating in the IOLTA program must also:

(a=) Remit interest or dividends net of any allowable service charges or fees, preferably monthly,

but at least quarterly, to the Tennessee Bar Foundation;

{b=) Transmit to the Tennessee Bar Foundation, in a format specified by the Tennessee Bar

Foundation, a report which contains:



(1) the name of the lawyer or law firm on whose account the remitiance is sent;

(11) the account number;

(i11) the balance on which the interest rate is applied;
(1v) the rate of interest or dividends applied;

(v) the gross interest or dividends earned:

(vi) the type and amount of any allowable service charges or fees deducted; and

(vi1) the net amount remitted.

€A financial institution which maintains more than thirtv JOLTA accounts, may, at the

(¢} Transmit information to the lawyer or law firm maintaining that account in

accordance with the institution's normal procedures for reporting to depositors.

8. No financial institution service charges or fees may be deducted from the principal of any
IOLTA account.
9. Deductions by the financial institution from interest earned may only be for allowable

reasonable service charges or fees calculated in accordance with the institution's standard practice
for non-IOLTA customers. For purposes of this Rule, "allowable reasonable service charges or

fees" are defined as:



(a) per check charges;

(b) per deposit charges;

(c) a fee in lieu of minimum balance:

(d) federal deposit insurance fees;

(e) a sweep fee; and

53] a reasonable IOLTA account administrative fee.

Other financial institution service charges or fees shall not be deducted from IOLTA
account interest and shall be the responsibility of, and may be charged to, the lawyer or law firm
maintaining the IOLTA account. Nothing in this Rule shall be construed to require that a financial
institution charge fees on an IOLTA account, nor does anything in this Rule prohibit a financial

institution from waiving or discounting fees associated with an IOLTA account.

10. Allowable reasonable service charges or fees in excess of the interest earned on any one

IOLTA account may not be deducted from interest earned on any other IOLTA account.

11. If the Tenn ar Foundation, fora determines a financial institution d

meet the reguire

1¢ financial institution will be

action that resulis in complhiance with this rule.

12. A lawyer or law firm who objects to a deeisieadetermination of the Tennessee Bar Foundation

with-respeet-te-whetherthat a financial institution is not an eligible institution under Section 1



through 10 of this Rule or whethesthat the lawyer 1s nof eligible for an exemption under Section
1314(c) may appeal such desisiondetermination to the Board of Professional Responsibility in
accordance with regulations adopted by the Board of Professional Responsibility.

1213 Interest transmitted shall, after deductions for the necessary and reasonable administrative
expenses of the Tennessee Bar Foundation for operation of the IOLTA program, be distributed by

that entity, in proportions it deems appropriate, for the following purposes:

(a) To provide legal assistance to the poor;

(b) To provide student loans, grants, and/er scholarships to deserving law students;

(¢) To improve the administration of justice; and

(d) For such other programs for the benefit of the public as are specifically approved by the

Tennessee Supreme Court.

1214, Unless exempt under this Section +3;14, every lawyer admitted to practice in Tennessee
shall certify in the lawyer's annual registration statement required by Tennessee Supreme Court
Rule 9, Section 20.5, as a condition of licensure, that all funds in the lawyer's possession that are
required pursuant to RPC 1.15(b) to be held in an [OLTA account are, in fact, so held and shall list

the name(s) of the financial institution(s) and account number(s) where such funds are deposited.

This certification shall be made on a form provided by the Board of Professional Responsibility and



shall be submitted by the lawyer within the time period set forth in Rule 9, Section 20, for the

annual registration statement.

A lawyer licensed in Tennessee is exempt, and shall so certify on the lawyer's annual

registration statement, if*

(a) the lawyer is not engaged in the private practice of law in the State of Tennessee:

(b) the lawyer serves as a Judge, Attorney General, Public Defender. 1.S. Attorney, District
Attorney, corporate counsel, teacher of law, on active duty in the armed forces or employed by

state, local or federal government and not otherwise engaged in the private practice of law:

(© the lawyer does not have an office in Tennessee; however, for purposes of this Rule, a
lawyer who practices, as a principal, employee, of counsel, or in any other capacity, with a firm that
has an office in Tennessee shall be deemed for purposes of this Rule to have an office in Tennessee
if the lawyer utilizes one or more offices of the firm located in Tennessee more than the lawyer

utilizes one or more offices of the firm located in any other single state;

(d) under regulations adopted by the Board of Professional Responsibility under criteria
established upon recommendation of the Tennessee Bar Foundation, the  lawyer or law firm is
exempted from maintaining an [OLTA account because  such an IOLTA account has not and
cannot reasonably be expected to produce  interest or dividends in excess of allowable reasonable

fees: or



() the lawyer is exempted by the Tennessee Bar Foundation from the application of this Rule
following a written request for exemption by the lawyer and determination by the Tennessee Bar
Foundation that no eligible financial institution (as defined and determined in accordance with this

Rule 43) is located within reasonable proximity of that lawver,

=13, Upon its receipt of a lawyer's certification under Section 4314 of this Rule, the
Tennessee Bar Foundation shall, on or before March 31 of each year, report to the Board of
Professional Responsibility any evidence of the lawyer's noncompliance known by the Tennessee

Bar Foundation. Noncompliance with this Rule will result in the following action:

(a) On or before May 15 of each year, the Board of Professional Responsihbility shall
compile a list of those lawyers who are not in compliance with this Rule. On or before the first
business day of May of each year, the Board of Professional Responsibility shall serve each lawyer
on the list compiled under this Rule a Notice of Noncompliance requiring the lawyer to remedy any
deficiencies identified in the Notice on or before May 31 of that year. Each lawver to whom a
Notice of Noncompliance s issued shall pay to the Board of Professional Responsibility a
Noncompliance Fee of One Hundred Dollars (8100.00). Such Noncompliance Fee shall be paid on
or before May 31 of that year, unless the lawyer shows to the satisfaction of the Chief Disciplinary
Counsel that the Notice of Noncompliance was erroneously issued, in which case no such fee shall

be due,



(b) On or before May 31 of that year, each lawyer on whom a Notice of
Noncompliance is served also shall file with the Board of Professional Responsibility an affidavit,
in the form specified by the Board of Professional Responsibility, attesting that any identified
deficiencies have been remedied. In the event a lawyer fails to timely remedy any such deficiency
or fails to timely file such affidavit, the lawyer shall pay to the Board of Professional

Responsibility, in addifion to the Noncompliance Fee, a Delinquent Compliance Fee of Two

Hundred Dollars ($200.00).

(c) On or before June 30 of each year, the Board of Professional Responsibility shall:
(i) prepare a proposed Suspension Order listing all lawyers who were issued Notices of
Noncompliance and who failed to remedy their deficiencies by May 31: (ii) submit the proposed
Suspension Order to the Supreme Court; and (iii) serve a copy of the proposed Suspension Order
on each lawyer named in the Order. The Supreme Court will review the proposed Suspension
Order and enter such order as the Court may deem appropriate suspending the law license of each

lawyer deemed by the Court to be not in compliance with the requirements of this Rule.

(d) Each lawyer named in the Suspension Order entered by the Court shall file with the
Board of Professional Responsibility an affidavit in the form specified by the Board of Professional
Responsibility, attesting that any identified deficiencies have been remedied and shall pay to the
Board of Professional Responsibility, in addition to the Noncompliance Fee and the Delinquent
Compliance Fee, a Five Hundred Dollar (5500.00) Suspension Fee as a condition of reactivation of
his or her law license. Payment of all fees imposed by this section shall be a requirement for

compliance with this Rule and for reactivation of a license. The Board of Professional




Responsibility shall not reactivate the license of any lawyer whose license is suspended pursuant to
this Rule until the Chief Disciplinary Counsel certifies compliance with the requirements of this
Rule.

(e) All notices required or permitted to be served on a lawyer under the provisions of
this Rule shall be served by United States Postal Service Certified Mail, return receipt requested, at
the address shown in the most recent registration statement filed by the lawyer pursuant to Supreme

Court Rule 9, Section 20.5, and shall be deemied to have been served as of the postmark date shown

on the Certified Mail Receipt.

+5-16. The Board of Professional Responsibility, acting in concert with the Tennessee Bar

Foundation, may promulgate such forms and procedures to implement Sections 1314 and 1415 of

this Rule and of Supreme Court Rule 8, RPC 1.15.

+6-17. The information contained in the statements forwarded to the Tennessee Bar Foundation
under Section 4314 and/or Section 4415 of this Rule shall remain confidential other than as to
Tennessee Supreme Court or the Board of Professional Responsibility, The Tennessee Bar
Foundation shall not release any information contained in such statements other than as a
compilation of data from such statements, except as directed in writing by the Tennessee Supreme

Court or the Board of Professional Responsibility or in response to a subpoena,

++-18, Transition Provisions. For the purpose of adopting regulations consistent with this Rule and

educating the bar and financial institutions regarding the new requirements, the provisions of Rule



43 authorizing regulations and approval shall take effect upon entry of order adopting the Rule by

the Tennessee Supreme Court,

For the purposes of certification on annual registrations by lawyers required in Tennessee Supreme
Court Rule 43 and the provisions of Tennessee Supreme Court Rule 8, RPC 1.15 requiring deposit

in [OLTA accounts, these amendments shall take effect on J anuary 1, 2010.
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Honorable Mike Catalono
Tennessee Appellate Courts
100 Supreme Court Building
401 7" Avenue North
Nashville, TN 37219-1407

RE:  Rules of Professional Conduct 1.15 and Supreme Court Rule 43

Dear Mr, Catalono:

I'wanted to take this opportunity to express my strong support for the initiative of the Tennessee Bar Foundation
supported by the Tennessee Bar Association, the Tennessee Association for Justice, and the Tennessee Alliance for
Legal Services reflected in their Petition to the Supreme Court to amend Rule of Professional Conduct 1.15 and
Supreme Court Rule 43.

As youw are aware, there are thirty-eight (38) other States which now require all lawyers who maintained pooled client
trust accounts for funds which are modest in amount and are kept for a short duration to participate in that State's
IOLTA Program. In addition, there are twenty-three (23) Stutes which currently require lawyers to maintain any
IOLTA Account at banks which pay the same rate of interest on IOLTA Accounts as the bank generally pays its non
IOLTA customers.

As a past Chair of the Board of Trustees of the Tennessee Bar Foundation, | have personal experience concerning
discussions with representatives of banks in Tennessee who administer [OLTA Accounts who have offered a number
of reasons why they cannot provide “comparability.” | also have experienced the significant reduction in benefits
received through the IOLTA Program during the low market return years of the late 90's and early 2000s.

These low market return years were damaging and in some instances devastating to the beneficiaries of IOLTA
fundls,

The IQLTA Pregram has proven its effectiveness over its lifetime, having administered and awarded more than |3
Million Dollars in Grants o Civil Legal Aid Providers, Bar Association and Pro Bono Projects, and other
Organizations that seck to improve the administration of justice, including local CASA Programs. With these
changes requested by the Foundation, the IDLTA Program and the Bar Foundation’s administration of that Program
will be permitted to continue to provide those benefits and services so needed by Tennesseans, particularly in these
times of economic concern,

Please express my thoughts and opinions to the Members of the Court,

Very trul

. PLA PLAMS

harweliplant@hanwelplant.com waanw haraeliplant.com




J. Terry Holland
HOLLAND LAW OFFICES

FEB 23 7009

Lelephane: (86371 692-1 144
Facstmile: (863)692.9041

February 20, 2009

Honorable Mike Catalano

Clerk of the Tennessee Appellate Courts
100 Supreme Court Building

401 7" Avenue North

Nashville, Tennessee 37219

In Re: Petition to Amend Rule 8 RPC 1.15
And Rule 43 Rules of Tennessee Supreme Court - IOLTA

Dear Honorable Catalano,

| have just received through the mail my advance sheet dated February 3 but
received on February 19 from West Publishing Company. | don't know why there was a
delay on this particular advance sheet but in any event | just received same. | have
reviewed with interest and some agitation the proposal submitted by lawyers on behalf
of the various professional organizations of the State of Tennessee concerning
mandatory IOLTA. As a small practitioner and an attorney that has been practicing
continuously since 1974 | have very specific feelings concerning this which | would
appreciate the Supreme Court consider before they take this matter under advisement
for entry of such an Order making it mandatory for all lawyers to participate.

As can be noted by my low Board number of 596, which several years ago had
three zeros placed in front of same to get to a six digit number, I've been practicing law
a long time. | have engaged in small office practice with as many as four lawyers but
have, for the past ten years or so, engaged in solo practice of law. | have always
practiced in the Knoxville area. | fancy myself to basically take cases in Civil Trial Court
on behalf of Plaintiffs or individual Defendants, A substantial portion of the practice now
days is domestic and to a much lesser extent some personal injury in the low to
medium five figure range. Seldom am | involved in anything that would generate
significant revenue in the Trust Account for more than a day or two. | have each year
written my letter to the Tennessee Supreme Court Chief Justice then in office opting out
of IOLTA. | have a number of reasons for doing so. Candidly some of those reasons
are still held as a personal belief of my rights as an individual practitioner of the practice
of law in spite of the U. S. Supreme Court's ruling mentioned throughout the Petition
and the explanation thereof.

| note with interest the names of the various lawyers, some of whom | know well
and some | only know by reputation. Some, candidly, | don’t know. It appears that
most of them have a couple of things in common that evidence's a status in the
community that |, as a solo practitioner, will never share. Many are lawyers who
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routinely practice in large practices or practices which represent large corporate,
insurance, or other similar wealthy clientele. That's not the style of practice that | and
many other lawyers like me maintain. It is, however, a style of practice that almost
requires the office in which they work to hire bookkeepers or other personnel to keep up
with their Trust accounting and for which they expend a fair amount of money. On the
other hand, at my office, | do it all myself. Only | sign the Trust account checks. Only |
have the authority to handle the client's funds from the time they come in in the
envelope or otherwise paid to me as a retainer or for other similar reasons. Only |
deposit those funds. This is in spite of the fact that for the last three years my secretary
and sole employee has been my Wife of many years. | view it as my persanal
obligation not to delegate the responsibility of handling my client's money. | know that
flies in the face of large office practice particularly where there are bonded bookkeepers
taking care of the money and so forth., Nonetheless | and many small practitioners just
like me do not choose to spend Thirty or Forty Thousand Dollars a year to hire
somebody else to handle money that | am personally responsible for to my client.

Based on the foregoing, it is clear why it's not much trouble for the types of
lawyers who have signed this Petition to take the position that all lawyers “must be
made” to engage in IOLTA whether they have theoretical, practical, or even personal
belief ideology that is different from that expressed by IOLTA. | understand that they
would maintain that there is not any more bookkeeping involved with mandatary [OLTA
than there is with my own Trust account. | would, however, beg to differ with them on a
number of bases, most particularly being that very few, if any, of those lawyers actually
handle the account themselves and are the only person in their firm to sign checks on
the account.

| seldom have very much in my Trust account at all. | do maintain a small
balance in the Trust account for the specific purpose of paying any bank fees but | try to
comply as best | can with the dictates of the Board and the Rules of Professional
Conduct which maintain that my money should not be in the account except for that
purpose. | likewise try to adhere that anytime | receive a check that includes any client
money, it first goes into the Trust account and the client money is attributed to paying
fees, Court costs, expenses or whatever and then, and only then, does my own portion
of that check get remitted back to me. As a small office practitioner | might have at a
given busy time a hundred and fifty active litigations in some stage or other. More
often, just as at the present, that number is around sixty active litigations. After
practicing law for darn near Thirty-five years, | don't intend to work as hard in future as |
have in the past particularly now that all the kids have graduated from college and | no
longer have significant financial commitments that have to be made on a monthly basis,
On the other hand, adding a new employee to do this for me would not only relinguish
control but would, in fact, cut into my own after tax income to the extent of
approximately forty or fifty percent. Unlike many lawyers, including those lawyers |
know who have signed this Petition, | don't make Two Hundred to Three Hundred
Thousand a year and have all my insurance and other aspects paid along with a
pension fund. | am, like many lawyers in similar practice, simply making the funds
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necessary and proper to represent people who are poor and who otherwise don't have
access to the big named law firms and the big named lawyers with huge annual income
but who, nonetheless need help. Approximately twenty percent of my practice, one way
or the other, involves some pro bono work. Virtually every divorce client pays a good
deal less than the multiple of the hours times my hourly fee rate when the case is over
and done. | like to pick my charities and there are many others like me whether they
are willing to say so or not. | don't need IOLTA to do it for me.

Not only would IOLTA receive very little revenue from my Trust account but the
added expense in time and energy for me to monitor this even further and to move my
account from where it has been since October of 1974 is a gross imposition of
Governmental authority upon my personal life. It is also an unnecessary intervention.

| don't have any objection whatsoever to IOLTA for any and every lawyer who
wishes to be involved. | do have some objection to where they spend their money but
that's my objection and my right under Tennessee and Federal Constitutions to feel that
way. Itis, regardless of the U. S. Supreme Court's rulings, an imposition on me to force
me to support things through IOLTA that | would not otherwise support. | understand
the concept of the greater good. | understand more than most | see in our practice now
days, the obligation as a professional to give back to society generally for the blessings
that we have had by virtue of our allowance of the practice of law. | wanted to be a
lawyer from the time | was ten years old and | have been privileged to represent many
people over many years in the Couris of our State. | view it as a privilege and not a
right. But | do view the handling of my time, the money of my clients who mostly see
things the way | do, and the over reach of government generally into funds which |
control on behalf of my client to be an imposition.

| mentioned above that | have had the same bank account which started out as
Hamilton National Bank and is now First Tennessee Bank with the intervening U.A.B. in
between. | maintain the same bank account that | started shortly after being licensed to
practice law in October of 1974, |'ve never violated any law with regard to banking or
any rule or regulation with regard to the Board, even before the Board made it illegal to
write a bad check on a Trust account. | think it ought to be illegal for a lawyer to write a
bad check on any account. That's a personal opinion. | do not want to change my
banking relationship either in the fact of the account number itself or the banking
relationship itself. It means something to me and assists me in my time when | walk
into the bank and they recognize the very old account number and the continuous
activity in that account without any bank service charges for misconduct of any kind.

An IOLTA account according to the officers at First Tennessee that | deal with
would require a change in that banking status assuming | stayed with First Tennessee.
That includes buying new checks, which is not all that expensive but is an expense, and
includes a new and different way of having to account for moneys along with somecne
else looking over my shoulder just to take the pittance of interest that might be earned
in two or three days handling of the account. More importantly it's more invasive than is
otherwise necessary. | have never had a dispute with a client about money that | held
of the client nor do | expect to ever have such a dispute. | have, from time to time, had
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disputes concerning fees with clients and | have followed the Rules of Professional
Conduct in handling those disputes, It seems to me that we ought to be focusing on

those lawyers that don't do what's right and not forcing something down the throat of
one who does.

There are many other things that | could say without being repetitive and which |
think are important. The biggest problem here from my perspective and those lawyers
that think like me is one of freedom of choice for ourselves and our clients. | have read
through the proposal. | understand the good that IOLTA does. As a lawyer who
devotes a good deal of my time toward pro bono or low fee representation of poor
people, | think | understand as well as, if not better, than some of the lawyers that
signed this Petition how the real world really thinks about us lawyers generally and what
they think about us taking money that would otherwise belong to them and dedicating it
to our usages rather than theirs. From time to time, | have had money that | have held
for a period of time on behalf of a client either with regard to a dispute with an insurance
company about repayment or some similar sort of transaction where | was protecting
the res while the dispute was resolved. Where litigation had ensued, it has always
been my practice to pay the money directly into the Court immediately. | note with
interest that no Court Clerk is required to involve themselves in IOLTA although the
large majority of them are lawyers. | am not suggesting that they be forced to do that
either. It's just noting that where people who have substantial interest are involved and
have the bookkeepers to keep up with it, we are not taking that money away from them.
No, instead, we take the money away from poor people that | represent. Where there is
going to be any interest of any appreciable value, | get that money into an interest
bearing account and hold that money for the client remitting all of the revenue from the
account to them.

| have never asked a client to pay any Trust account expenses. My relationship
with First Tennessee has been such that for more than Thirty years of the Thirty-five
years | have practiced, | have paid no on going bank service charges whatsoever on the
money. | have, of course, bought checks when necessary out of my own pocket and
where | needed to wire transfer money to someone or make some other extraordinary
expenditure for my practice, | have paid those expenses myself. | see no reason for me
to be forced to change the activity in the twilight days of my practice of law al this point
in my life. Finally, | certain recognize that the Tennesses Supreme Court will be more
than reasonably inclined to enforce this law. | would ask that the Court consider an opt
procedure for lawyers such as myself in the small office practice and where candidly the
on going accounting is a good deal more involved than the account methods for the
money. If | settle a personal injury case with a front line insurance company that is well
known, after my clients sign the check, | deposit the money into First Tennessee Bank.
The next business day after the deposit is recorded, the funds are available to me
based upon my own line of credit with the bank should the check turn oul to be
inappropriate. This serves to get the money into my client's hands immediately. It
serves to render the on going interest that that money would generate in IOLTA to
pennies.

Surely the Court can fashion an Order that for small solo practitioners such as
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myself that IOLTA not be a requirement of life particularly when we seldom handle very
much money for very long. | understand why law firms with Three or Four hundred
lawyers or even with Thirty or Forty lawyers would have a great deal of maoney even
considering the float time which could generate revenue for IOLTA. | do not understand
a requirement that | change what has worked for me for Thirty-five years without a
mistake into some new and different program requiring other expenditure of money,
requiring bank service charges on my account for the first time in Thirty yvears, and
requiring additional quantities of my time at a time when | am trying to cut back on my
practice of law. | do not have the revenue to hire someone to deal with this even on a
part time basis. | will not allow someone else to sign for money that | personally am
responsible for to a client. It seems that there could be some Order fashioned that
would take care of lawyers such as | and | would urge the Tennessee Supreme Court,
before implementing this mandatory rule for everyone, to at least try and do that for us.
| do not want to be in violation of any law and will comply with whatever dictates the
Supreme Court demands. That is obvious and goes without saying. On the other
hand, | don't need their help and you are not going to get any money to speak of out of
my Trust account in any event. | see service fees that | will have to pay out of my own
pocket just for the privilege of giving money to charities that the folks that run this think
are good but that | might strenuously disagree based upon my own practice of law for
low these many years.

| know that | am just a small fish in the sea and | doubt that you will hear from
many lawyers of my style of practice and length of service. On the other hand, | want to
be counted as one that would urge the Tennessee Supreme Court not to adopt a
mandatory, one size fits all for those of us who don't fit in that category, don't have the
revenue to make a difference, don't have clients that desire that their money (after all it
is their money) be given to other charities and to get that Ordered after being sought by
lawyers that have absolutely nothing in common with me in the style of their practice
versus mine. So often we, those lawyers that deal with the poor regularly, are forgotten
about unless we work for Legal Aid. Even they have government paid insurance and
things of that nature that | must provide for myself. They have secretaries paid for on
the government dole one way or the other that | provide for myself. Yet | do a fair
amount of pro bono work regularly and have regularly for many years. The difference is
| get my pro bono cases from the Church | go to or other pastors that | know in the
community | have resided in for over Thirty years, from clients who have friends that are
disadvantaged, or from other people that | know in the community who have already
considered the potential candidate and can vouch for their worthiness not only of free or
reduced rate legal services but also the worthiness of their case. Hopefully some
accommadation can be made for those like me.

Thank you for considering my input such as it is. With kindest personal regards.
| remain

L

Yours very truly, /,..f'

S A

J. Terry Hefland
JTH/ImMh  oura petiion
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February 20, 2000

VIA FACSIMILE & U.S. MAIL

Mr. Michael W. Catalano, Clerk
Tennessee Appellate Courts

100 Supreme Court Building
401 7" Avenue North

Nashville, TN 37219-1407

Re:  Proposed Amended Rule 1.5 of the Rules of Professional

Conduct and Supreme Court Rule 43

Dear Mr. Catalano:

Pursuant to the Tennessee Supreme Court’s Order soliciting comments on
the Proposed Amended Rule 1.5, the Knoxville Bar Association submitted the
Proposed Amended Rule to its Professionalism Committee for review. | have
attached a copy of the Committee’s comments which were presented to the KBA
Board of Governors at its meeting on February 18. 2009,

The Knoxville Bar Association respectfully submits the foregoing
comments for the Court’s further consideration. As always, we appreciate the
opportunity to comment on proposed rules promulgated by the Tennessee Supreme
Court.

With kind regards,
Sincerely vours,

Thomas R. Ramsey 111
President
knoxville Bar Association

ol KBA Executive Committee
Melinda Meader. Co-Chair, KBA Professionalism Committee
Hon. John Weaver, Co-Chair, KBA Professionalism Committee
Timothy C. Houser, Board Liaison, KBA Professionalism Committee



MEMORANDUM

TO: Knoxville Bar Association Board of Governors

FROM: Melinda Meador, Co-Chair, KBA Professionalism Committee
DATE: February 20, 2009

RE: Comments on Proposed Petition to Amend the IOLTA Program

At the request of the Board of Governors, the Professionalism Committee met recently to
consider the Proposed Amendment to Rule 1.5 of the Rules of Professional Conduct and
Supreme Court Rule 43. While the members present at the meeting were in unanimous
agreement that the [OLTA Program should be mandatory subject to the exceptions carved out in
proposed Rule 43 at § 13, several concerns were expressed regarding the comparability
requirement which would require lawyers to maintain their IOLTA accounts at financial
institutions that pay rates of interest on IOLTA accounts that are not less than the rates the
institutions pay on their equivalent non-IOLTA accounts.

The primary concern raised by several members is that the requirement might force a
lawyer to move his or her bank accounts from a non-compliant financial institution to a new
financial institution with whom the lawyer had no established relationship. In general, most
committee members assume that once the requirements are implemented. the financial
institutions will want 10 comply in order to retain law firm business. The committee view.
however, is that the comment period should be extended so that this issue. and others, can be

fully vetted. The committee believes it may also be advisable to follow the path manv other



states have taken when adopting the changes by first instituting mandatory IOLTA accounts,
and, following an adjustment period, adopting the comparability requirements,

[ am available to answer any further questions the Board may have,

(o Chancellor John Weaver. Professionalism Commitice Co-Chair
Marsha Wilson. KBA Executive Director

|-
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IN THE SUPREME COURT OF TENNESSEE

IN RE PROPOSED AMENDMENT ) ' ~<l Pl 416
TO RULE 1.15 OF THE } No. gpeeie s
RULES OF PROFESSIONAL )
CONDUCT AND SUPREME COURT) ORAL ARGUMENT REQUESTED
RULE 43 )

COMMENT AND PETITION TO AMEND OF THE TENNESSEE BANKERS
ASSOCIATION FOR THE APPROVAL OF RULES AMENDEMENTS ENHANCING
THE INTEREST ON LAWYERS'’ TRUST ACCOUNTS (IOLTA) PROGRAM

The Tennessee Bankers Association (“TBA™) appreciates the opportunity to comment on the
petition filed in this matter. The comment of TBA is limited to Proposed Court Rule 43 regarding
the requirement that financial institutions pay IOLTA accounts the highest rate of interest or
dividend generally available at an institution to its non-IOLTA customers when IOLTA accounts
meet the same minimum balance or other requirements. (“interest rate comparability”™). TBA does

not object to the adoption of Rule 1.15 requiring all lawyers to participate in the IOLTA program.

The TBA is a trade association that was established in 1890 to serve Tennessee’s banks and thrift
institutions. All 235 commercial banks and savings associations in Tennessee are members,
together with over one hundred associate members. including out-of-state banks and thrifts. and
commercial firms that market products or services to the members of the TBA. The TBA provides
training and continuing education to its members concerning commercial and consumer lending and
operates four banking schools that train bankers throughout the southeast United States. It
publishes The Tennessee Banker, a monthly magazine covering current issues in the banking

industry. The TBA also develops and monitors state and federal legislative agendas; informs



members of recent legal developments in the area of banking law: and provides lobbying services at
the state level.
SUMMARY

The TBA and its members support the concept of the IOLTA program and its mission to “raise
funds to be distributed, in the form of grants, to organizations in Tennessee that provide direct legal
services to the indigent, to organizations that seek to improve the administration of justice and to
students, in the form of scholarships, at the state-supported law schools.” At present, approximately
167 banks participate in the program. With mandatory lawyer participation, more banks are also
likely to participate. Since the program’s inception, TBA member banks have been supportive of
TOLTA and cooperative participants in the creation and maintenance of IOLTA accounts across the
state. As part of this cooperative participation, the TBA is confident that banks have been and will
continue to treat IOLTA accounts and non-JOLTA accounts in a comparable manner with regard to
interest rates. Despite general support for the IOLTA program, the proposed amendment to
Supreme Court Rule 43, as drafied, contains both substantive and technical issues that need to be

revised and/or clarified.

As a basis for the amendment to Rule 43, the Petitioners highlight the decline in revenue to the
IOLTA program over the past twelve months, noting “from a monthly average of $203,012 during
the third quarter of 2007, IOLTA revenue in Tennessee dropped 45% to a monthly average of
$111,057.33 during the third quarter of 2008.”' This is a dramatic change in remittals; however,
this decline is reflective of the same type of activity that is being experienced throughout the

economy and by bank depositors in general. During the time period referenced, the federal funds

! Petition of the Tennessee Bar Foundation, the Tennessee Bar Association, the Tennesses Association for Justice and
the Tennessee Alliance for Legal Services dated November 24, 2008.
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target rate declined, based on an average of third quarter rates. from 5.08 to 2.0, a decline of more
than 61%.” The current Fed Funds target rate is 0-.25%.° The rates of interest paid by banks on all
types of deposits have declined as the target rate has declined, as have the rates charged by banks
for loans. Thus, the banks’ income from loans has dropped as well as the amount they pay

depositors has decreased.

Other states’ adoption of mandatory participation and comparability standards has varied both in
time and approach. Thus, no conclusion should be drawn that these factors would have a similar
impact in Tennessee. The addition of an estimated 1.000 — 2,000 lawyer participants® in the
program could, by itself, produce the desired result of increasing the availability of funding to the
IOLTA program. There has been no factual showing that Tennessee banks pay lower interest rates
on IOLTA accounts than they pay to customers with non-IOLTA accounts. Accordingly, there is

no factual basis in the record for the “interest rate compatibility” change sought by Petitioner.

In the event, however, that the Court should deem it appropriate, even with an extended
implementation date, to adopt a revised comparability standard, the proposed rule, as drafted, needs
significant clarification. As proposed, the rule would be better named a “Preferred Depositor
Standard™ rather than an “interest rate comparability standard.” The rule fails to make a significant
distinction between types of accounts that are available to a particular depositor and which carry

certain rates and other features, from other types of accounts applicable to depositors operating with

% FRB: Monetary Policy, Open Market Operations, http:/'www.federalreserve. sov/fome/fundsrate htm (2/4/09),
* FRB: Monetary Policy, Open Market Operations, http://www.federalreserve. gov/fome/fundsrate him (2/4/09),
* Estimate obtained from the Tennessee Bar Foundation.




different goals or under different conditions. It further fails to use bank regulatory structure or

language causing additional confusion among bankers.” Refer to Proposed 43(3).

EFFECT OF ADOPTING A COMPARABILITY REQUIREMENT
The Petitioners suggest that the current rule is inadequate. They, however, provide no statistical
data or analysis to suggest that Tennessee banks are not paying appropriate rates to IOLTA
accounts. Interest rates on deposit accounts are established on a local market basis, not on a
statewide or a multi-state basis. The Tennessee Bar Foundation should recognize that a large multi-
state bank paying a rate in Nashville, Tennessee, may or may not pay the same rate in Knoxville,

Tennessee, much less Atlanta, Georgia.

One need look only to the headlines of the daily newspaper and the pronouncements from the U.S.
Treasury, Federal Reserve Board and other banking regulators to know that the banking industry is
under significant stress and faces uncertain times. Bankers would suggest that adopting a revised

comparability standard and requirements during this time frame is not prudent,

Bankers are more than willing to pay comparable rates to the depositors under the same terms and
conditions. The rule, however, fails to make this distinction and suggests that an interest rate paid
to a depositor in one type of account should be applicable and also paid on an IOLTA account,

which may be fundamentally different.®

Among the clarifications that the bankers believe are desirable are the following:

* Petition of the Tennessee Bar Foundation, the Tennessee Bar Association, the Tennessee Association for Justice and
the Tennessee Alliance for Legal Services and Proposed Rule 43(3) and (4) dated November 24, 2008.
® Petition of the Tennessee Bar Foundation, the Tennessee Bar Association, the Tennessee Association for Justice and
the Tennessee Alliance for Legal Services and Proposed Rule 43(3) and (4) dated November 24, 2008,
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1. Lawyer Selection of Financial Institution. Expressly state in the rule that the selection of a

bank, the type of account best suited for the IOLTA account(s), and maintenance of the
account(s) rests with the individual lawyer. This would be similar to and parallel to the
lawyer’s initial determination on whether to establish separate aceounts for clients or to use
an IOLTA account.

2. Account Offerings by the Financial Institution. Expressly state in the rule that a bank
participating in the IOLTA program may, at its option, elect to offer one or more categories
of accounts that are consistent with banking law and practice.

3. Bank’s Agreement to Pay an Equivalent Interest Rate. Clarify that a bank’s agreement to
pay an equivalent interest rate is based upon the type of account selected and not upon a rate
based on a different type of account.

4. Thered Schedule for “Safe Harbor™ Rate. Clarify that a bank could voluntarily elect a “safe

harbor” based upon a predetermined tiered schedule to be set forth in the rule.” Authorizing
the Tennessee Bar Foundation, at its discretion, to set or establish rates is contrary to
principles of maintaining safety and soundness of a bank and if it were a legislative
enactment would be preempted by federal statutes.®

5. No Authority for Tennessee Bar Foundation to Set or Neootiate All Interest Rates. No

provision should be included in the rule that would permit the Tennessee Bar Foundation.
which administers the IOLTA program, to enter into individual agreements with banks 1o set

interest rates unless within specific limits.

" TBA has proposed such schedule. See Attachment 1.
12 C.FR. § 7. 4002
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6. Notice. Clarify that if the Tennessee Bar Foundation believes that a bank is in non-
compliance with the rule, the board should first notify the lawyer responsible and the bank
to seek a remedy prior to decertifying the bank.® This notice should be provided in written
format to the bank thirty (30) days prior to the Tennessee Bar Foundation making a
determination that the bank is not an “eligible institution™. Under the most basic form of
due process, a bank should have the opportunity to receive notice and to be heard before
being decertified.

7. Reporting Format. Clarity that a bank with less than thirty (30) IOLTA accounts is exempt

from any requirement for electronic reporting of IOLTA account information to the
Tennessee Bar Foundation.
8. Fees. Additional clarification is needed regarding fees that may be assessed on an TOLTA

account that are ordinarily and customarily charged to other customers.

In sum, the TBA is not opposed to the Court amending Rule 43; however, modifications to the
proposed Rule amendment are required to make this a practical and workable rule for all parties.
TBA encourages the Court to adopt a Rule with the modifications proposed in Attachment 1, which
shows a red-line against the rule proposed by the petitioners. The reasons for such adoption are

discussed in the following:

PROPOSED AMENDMENTS

* Many, if not all, banks fund many loan closings through lawyer trust accounts. See Affidavit of Danisl W. Small, Esq.,
7 2, Appendix C. Particularly in commercial closings, banks seek to fund such closings in IOLTA accounts held by the
respective institution. If the proposed rule is adopted as submitted, the Petitioner would have the unilateral right to
decertify a bank without any right of that bank to be heard or to seek relief. Aside from the patent lack of due process,
such an approach can serve to deter banks from funding loans through IOLTA accounts, as banks have the ability to
fund loans directly (or through third parties such as title insurance companies) outside such accounts. See Affidavit of
Daniel W. Small, Esq., 1 4, Appendix C. This would result in unnecessary and unintended loss of revenue by the
Foundation.



Lawyer Selection of Financial Institution. The rule needs to state that the selection of a

bank, the type of account best suited for the JOLTA account(s) and maintenance of the
accounti(s) rests with the individual lawyer. The lawyer maintaining the account should
be responsible for selecting the depository and the type of account appropriate to the

lawyer and her practice.

Current Rule 43 expressly provides that the maintenance of an IOLTA account is the
responsibility of a lawyer. The proposed Rule, as submitted by the petitioners, fails to
emphasize the selection of the depository and type of account appropriate to the lawyer
and her practice and the maintenance of the account is the responsibility of the lawyer.
The determination of the bank and the type of accounts should lie in the sound discretion
of the lawyer and should not be set aside lightly. The relationship of an lawyer and her
bank of choice may be determined by many factors that provide an overall benefit to the
lawyer and her practice and should not be judged exclusively on the interest rate the
lawyer receives on an IOLTA account, provided that the lawyer receives a rate
equivalent to other similar accounts at his bank of choice. The lawyer should not be
placed in a position of shopping her account relationships exclusively because of an
interest rate offered on an IOLTA account. Further, the Tennessee Bar Foundation
should seek to certify the broadest range of banks possible so that lawyers can meet their
practice and client needs with the effect, also, of expanding the opportunity for [OLTA

account revenues.



The TBA would suggest the addition of language at the beginning of Rule 43, as seen in
Paragraph 1, 1o clearly recognize this responsibility.'” Similar to the lawyer's
responsibility to use her sound discretion in determining whether to establish accounts
for the exclusive benefit of a client, when appropriate, the lawyer should have similar

discretion to establish a banking relationship and an IOLTA account.

b

Account Offerings by the Financial Institution. Expressly state in the rule that a bank

participating in the JOLTA program may, at its option, select to offer one or more
categories of accounts that are consistent with banking law and practice.

One of the most important and critical areas of banker concern lies in the proposed rule
with regard to the selection of types of accounts and “comparability of rates.”

Paragraph 3 and 4 of the propesed rule are confusing and could be subject to a myriad of

interpretations.

There are two fundamental issues. First. what type of account can or should be offered to
the lawyer? Second, what is the equivalent rate that should be offered on that account?
The confusion arises because it appears that the proposed rule does not clearly separate
these concepts. Fundamentally, the proposed rule mixes “apples and oranges.” It {ails to
recognize that different types of accounts may pay differing rates of interest while
allowing or limiting the number of checks or other disbursals from the account or the

frequency of checks or other disbursals."

" See Attachment 1, which shows a TBA red-line version against the Rule proposed by the petitioners,
" See Appendix D, “Compare Business Checking” Chart printed from website of Regions Bank on February 20, 2009.
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By clearly delineating the types of accounts, consistent with banking law, practice and
terminology, bankers and the Tennessee Bar foundation can better comprehend a rate that
would be applicable to that type of account. Fundamentally and practically, a transaction
(checking) type of account will not have the same interest rate that is provided on a
limited transaction money market deposit account. even when the nominal dollar
amounts are the same in the accounts. The proposed rule focuses on the idea of
“minimum balance” but ignores the fact that the account types are distinguishable and

contain important features other than rate that bear upon the rate that is or should be paid.

There is no question that customers who have the same type of account should receive
the rate available in that type of account. Most importantly, JOLTA accounts should not
be discriminated against. At the same time, the Court should take care to not suggest that
in giving priority or preference to IOLTA accounts that IOLTA accounts should receive
rates that are higher than those paid to other non-IOLTA customers in similar types of
accounts. That is, it is fair to require that banks not discriminate against IOLTA

accounts, but it is unfair to require banks to discriminate in favor of them.

From a banking perspective, the TBA has attempted in its alternative proposal to
delineate the specific types of accounts that would be available to a lawyer. Within each
type of account, the depositor, whether IOLTA nor non-IOLTA, should receive the
equivalent rate under the same or similar circumstances. All banks will have rates tiered
based upon deposit levels, transaction volume and frequency, and other factors. The

TBA would propose clearly identifying the types of accounts as follows:



1) A demand deposit business checking account with an investment (sweep)
features;

2) A money market (savings) account:

3} A NOW checking account paying a preferred interest rate equivalent to the rate
paid on eligible business customers; and/or

4) A qualifying business demand deposit checking account (when permitted by
federal law).

5

5. Banks Agreement to Pay Equivalent Interest Rate. Clarify that banks agreement to pay

interest are at an equivalent rate based upon the type of account selected and not upon a rate

based on a different type of account.

In order to better help the Court understand this structure, the following brief discussion of
federal banking law is provided for the Court’s convenience. Federal Reserve Board
Regulations D and Q" jointly govern the operation of bank deposit accounts and also
govern reserve requirements. The reserve requirements are higher for transaction accounts
and thus have a direct impact on the ability of the bank to pay interest on these accounts.
Also, it should be noted from the outset that as a general proposition that for-profit entities
such as corporations, partnerships, associations, or business trusts are not eligible to have
interest-bearing accounts.'® Most recently, there has been ongoing discussion in Congress

about lifting this prohibition against paying interest on business checking accounts through a

2 Federal Reserve Board Regulation D, 12 C.F R. 204; Regulation O, 12 C.F.R.217.
Y12 CF.R §204.130.
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number of proposals as part of the economic stimulus plan. Thus, the TBA would

recommend including as an option a business demand deposit checking account (when

approved by federal law).

Demand Deposit Account with Sweep. A demand deposit account is an account that is
payable on demand, or a deposit issued with an original maturity or required notice period of
less than seven days.'* A demand deposit (checking account) is the most common aceount
offered to business customers and often individuals. Because businesses are not permitted

to have an interest-bearing checking account, they are offered what is known as a “sweep”
account. It is an attempt to accomplish their payments, convenience and earnings objectives

in an alternative way.

The sweep account’s primary features is that it moves, or “sweeps,” money from one
account to another account (usually overnight) based upon the amount of funds available
versus the amount needed. Funds are swept into an investment feature such as a repurchase
agreement covering Treasury bills, notes or other securities, or into some form of money
market investment account. Money is then “swept” back into the demand deposit account
either on a daily basis or as needed to mest payment obligations. Because the sweep
account requires significant operations (and costs typically a minimum $150 per month to
operate)'” it is generally limited to businesses with an excess of $1 million in the account
balance on a daily basis and contains additional risk features since the depositors funds are,

in fact, not on deposit with the bank and are truly in an investment vehicle of some sort.

12 C.F.R § 204.2(e).
* Statement of Eugene S, (Gene) Hine, Group Vice President, East Tennessee CFO, SunTrust Banks. Tnc.
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While this is and should be an option for attormey accounts, it may not always be the best or

the typical option selected by most attorneys.

Money Market Deposit Account. The second type of account TBA proposes isa money
market deposit account. A money market deposit account is considered a type of savings
deposit. A savings deposit means a deposit or account with respect to which the depositor is
not required by the deposit contract, but may at any time be required by the depository
institution to give written notice of an intended withdrawal not less than seven days before
the withdrawal is made, and that is not payable on a specified date or at the expiration of a
specified time after the date of deposit.'® In short, a savings account, while generally
available by the institution on request, is not a demand account and thus is potentially
restricted. In addition, for the money market deposit account. depositors are not permitted to
make more than six transfers and withdrawals or a combination of withdrawals and transfers
per calendar month or statement cycle (at least a four-week period). The exception to this
six transfer limit is that a depositor may make an unlimited number of transactions provided
that 1) if a withdrawal, it is done in person, by messenger, by mail or at an automated teller
machine; or 2) if a transfer between accounts of the same depositor at the same institution

and is done in person, by messenger, by mail, or at an ATM.

Because, under applicable federal law, a money market account is considered a savings
account and the transactions are limited, a bank is in a position to pay a higher rate of
interest on a money market account than on a demand deposit or other transaction account.

A lawyer, in selecting account types and desiring to gain a higher rate of interest, could elect

112 CF.R.204.2(dX1) and (2).
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to have a money market account in parallel with a transaction account. The lawyer would be
in a position to transfer funds between accounts in a manner to maximize the interest

earnings on the funds.

NOW Account. A NOW “negotiable order of withdrawal” account is an interest-bearing
deposit which is payable on demand. Eligibility, however, for NOW accounts is restricted
by federal statute.'” Generally, the NOW account is available only to individuals, including
sole proprietorships, and certain non-profit entities. Other businesses or other entities
organized to make a profit are not eligible to maintain NOW accounts. The test for
eligibility is whether or not the beneficial interest of the funds in the account is held by an

eligible individual, sole proprietor, or charitable organization.'®

Funds held in a fiduciary capacity, either by an individual fiduciary or by a corporate
fiduciary, such as a bank trust department or a trustee in bankruptcy, may be held in a NOW
account, only if the entire beneficial interest is held by individuals or other entities eligible

to maintain NOW accounts diractl}r.w

IOLTA accounts have been determined to meet this beneficial interest eligibility standard.
The FDIC staff, on several occasions, has stated “that funds held in interest-bearing accounts

pursuant to JOLTA programs (IOLTA deposits) may be in NOW accounts insured

12 C.F.R. § 204.130.
12 CFR. §204.130.
¥12 CFR. §204.130.
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nonmember banks.™* Otherwise, the fact that some beneficial interest in the principal of the
account might belong to ineligible customers would disqualify that account from NOW
account eligibility. The result is that IOLTA accounts can be established as a NOW account
in a bank. The similar type of customer for interest paying purposes would be a typical

small business.

Business Demand Deposit Checking Account (when approved by federal law). As

noted above, for-profit businesses may not maintain interest-bearing checking accounts.
The TBA has included this as an option on the belief that Congress may act in the near
future to authorize these types of business accounts which would be an appropriate and
comparable account for IOLTA. By including it as part of the proposal, it would avoid the

necessity to repetition the Court for its inclusion at a later date.

Tiered Schedule for “Safe Harbor™ Rate. Clarify that a bank could voluntarily elect a “safe

harbor” or deemed equivalent rate based upon a predetermined tiered schedule proposed in

the rule;

The revised proposal in Rule 43 3(c) provides that the IOLTA participating bank would pay
a rate “equal to a X% of the Federal Funds Target Rate as of the first day of the first
business day of the month or other IOLTA remitting period, which is deemed to be already
net of allowable service charges or fees.”' As filed with the Court, the determination of the

rate is up to the Tennessee Bar Foundation. In conversations with the Bar Foundation, they

* See Appendix I, FDIC Advisory Opinion - Interest on lawyer trust accounts, FDIC-98-2, June 16, 1998 (Copy
attached as Appendix I).

*! Petition of the Tennessee Bar Foundation, the Tennessee Bar Association, the Tennessee Association for Justice and
the Tennessee Alliance for Legal Services dated November 24, 2008.

14



suggested an alternative that would propose an initial rate of 60% of the federal funds target
rate, but not less than 1%, with the discretion of the board to change this percentage amount

annually.

This is arguably the most controversial portion of the proposed rule. The Bar Foundation
notes that other states have comparability standards, but concedes that only 13 of the 23

have adopted some form of specific rate index.

Among the most important functions of a bank, or for that matier any other business, is to
establish the appropriate pricing of its bank products. This determination should be totally
voluntary based upon sound economic judgment and free from any outside influence or
coercion. It could be considered an unsafe and unsound banking practice for a bank to leave
the determination on the pricing of a product or the interest paid or received on a product to
an interested outside third party. The concept that the Tennessee Bar Foundation would
have discretionary authority to adjust the percentage of a fed funds rate is simply
unacceptable. In the current low-rate environment where the fed funds target rate is 0-.25%
(one-quarter percent or 25 basis points), conceivably the Tennessee Bar Foundation could
suggest that an appropriate rate would be 400 or 500% of the fed funds target. Having such
discretion is both unwise and unreasonable. Were the legislature to enact a rate or fee
structure, such an enactment would almost certainly be preempted by federal law and

si:ah.rtvf:."’:2

= For a national bank, 12 C.F.R. § 7.4002, and OCC Regulation § 7.4002 requires national banks to establish their
prices based on the determination of the bank and preempts contrary state law. See Appendix B. Also Ses Appendix J,
Bank of dmerica v. Lawson, 2002 WL 31965741 (M.D. Tenn.). Similarly, state-chartered banks. under a parity
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Even adopting a system where a bank could voluntarily accept a predetermined rate
structure is of some concern to bankers. While such a voluntary structure might not violate
a sirict preemption, it should be noted that a default structure should not be construed asa

minimum requirement unless adopted voluntarily by the bank.

Where a rate structure is adopted, it should be included on a tiered basis to recognize the
differences in various rate environments and on a tiered scale. The Tennessee Bar
Foundation will note that 23 states have adopted some form of comparability requirements.
These vary in their approach and only 13 include some form of tiered rate structure for rate
comparability tied to the federal funds rate. These rates vary from 55% to 80% of the federal

funds rate. ™

The TBA has included in its proposed alternative optional language which would establish a
tiered rate structure to provide certainty to the bank and avoid the disruption that
discretionary changes made by the Bar Foundation could cause. The TBA, while providing
this as an option, is not generally in support of this approach. Should the Court, however,
determine that it is absolutely necessary to have a graduated benchmark scale, the scale
proposed by the TBA would be acceptable and possibly used by some banks in Tennessee.
It would be provided only if it is on a voluntary basis and could not be used as a reference

point for those banks that chose not to elect it on a voluntary basis.

provision (TCA, 45-2-601), would enjoy a similar preemption. See Appendix K, Tenn. Op. Atty, Gen. No. 06-072,
2006 WL 1197466 (Teon. A.G.).
* Based on research of other IOLTA programs (IOLTA.org - htp://www.iolta.org).
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Unlike other states that have adopted a fixed percentage of the federal funds tareet rate, the
TBA believes that the variable rate outlined as an option would better reflect that actual

market rate that would be paid on other comparable accounts in a variable rate market.

5. No Authority for Tennessee Bar Foundation to Set or Negotiate All Interest Rates.

No provision should be included in the rule which would permit the Tennessee Bar
Foundation, which administers the IOLTA program, to enter into individual agreements with

banks to set interest rates unless within specific limits.

The ability of the Bar Foundation to determine the eligibility of a bank or to decertify a bank
is of critical importance in the bank operations. In the same manner that bankers have
concern over the ability of the Bar Foundation to have discretionary authority to change
rates, the bankers have serious concern of giving similar discretionary authority to negotiate
rates on an individual basis. The comparability standard in the proposed rule cites the
highest rates paid on sweep or governmental accounts. While these do have negotiated rates,
they are only in accounts that have substantial balance. Apparently, the Bar Foundation’s
concern with comparability and with appropriate rates focuses for the most part on accounts
with a very high-dollar amount, generally $750,000 and above. This represents a relatively

small portion of the total IOLTA accounts in the state.

Giving the Bar Foundation discretion to negotiate rates on individual accounts poses both a
burden on the Bar Foundation and on the certainty needed for banking operations. The TBA

was advised today (February 20, 2009) that the Bar Foundation would make this proposal.
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If the Court determines that granting the Bar Foundaiion the right to negotiate as a third-
party beneficiary, a contract which is fundamentally between a bank and its customer. the
lawyer or law firm, the Court should do so only under limited circumstances. In achieving a
rate comparability basis, if the issue is high-dollar demoninated accounts, the Court should
provide clear direction that the ability to negotiate is only with accounts of a certain dollar
amount and up, recommended to be $750,000, and on a bank-wide basis, not on an
ndividual account basis. To provide certainty, the board would only be approved to
negotiate to establish a rate equivalent tier that applied to all IOLTA accounts in that bank,
in a local geographic area, that exceeded a specified amount of $750,000 and up. This
would prevent the Bar Foundation from altempting to negotiate rates on every account and

with every participating financial institution.

Notice. Clarify that if the Tennessee Bar Foundation believes that a bank is in non-
compliance with the rule, the board should first notify the lawyer responsible and the bank
to seck a remedy before decertifying the bank. Decertification is a harsh remedy and should.

therefore, come only after appropriate due process.

As proposed, Rule 43(11) provides that a lawyer or firm, but not the bank, that objects to the
decision of the Tennessee Bar Foundation may appeal such decision to the Board of
Professional Responsibility. It is the recommendation of the TBA that this be the second

step in a review process and that banks be granted standing.
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The TBA would recommend and propose that the item 11 be divided into subsections (a)
and subsection (b). As an initial step, the board making a determination that the bank would
either not be certified or would be in the process of being decertified would provide notice
to the lawyer and to the bank of jts pending decision. The lawyer and bank would then have
the opportunity to request that the Foundation review the proposed decision before making it
final. In practice, this is already what the board does. However. by adopting this in a much
more formal rule and providing for review by the Board of Professional Responsibility, it is
reasonable that the initial step be acknowledged and included in the rule itself and it is only

fair that affected banks be granted standing.

The Bar Foundation has substantial authority in its determinations to certify or decertify a
bank. This authority goes beyond merely regulating lawyers and impacts substantial rights
of banks. To allow such discretionary authority to the Bar Foundation without recognizing

the interests of the bank to seek redress is to ignore fundamental concepts of due process.

Technical Corrections. In addition to the substantive areas that the TBA has recommended

changes, there are several areas where technical corrections have been recommended. These
are noted and highlighted on the TBA red-line version of the proposed Rule. See Attachment
1. They include areas that acknowledge where certain types of banking fees should or should
not be included and acknowledging that where the fees are not appropriate, they should not

be charged against an IOLTA account, remain the responsibility of the lawyer or law firm.
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Conclusion. As noted above, the IOLTA program provides significant benefits and will
continue to be supported by the TBA and the bankers in Tennessee. It is unfortunate that the
economy as a whole is under the unprecedented stresses that we al] encounter. As a result,
the financial markets, and correspondingly, rates paid to depositors, including the IOLTA
accounts, have declined. However, proposing a revision to the IOLTA program rules to
adopt a “preferred depositor” rule in the guise of an interest rate “compatibility standard”
when there has been no showing that [OLTA accounts are recetving discriminatory
treatment will not bridge the gap to recovering the level of revenue produced in better
economic times. The current proposal could prove the law of unintended consequences: by
mandating interest rates in a draconian scheme without due process, banks may choose 1o
fund loans outside the lawyers® [OLTA accounts, thus lowering rather than enhancing the
funds available for distribution to current and future IOLTA beneficiaries. Moreover,
adoption of the rule as proposed arguably amounts to a finding that banks are in fact
discriminating against IOLTA accounts without a semblance of proof to substantiate such a

negative claim.

In adopting a revision to Rule 43, it is imperative that the Court adopt a rule that is clear and
understandable to the Bar Foundation, lawyers, and their bankers. As noted, the rule as
proposed suffers from a lack of clarity and a confusion of the types of accounts and the rates
applicable. Very simply stated, a basic lawyer NOW account is not comparable to a money
market account, business sweep account, or to that of depositors which have negotiated
account rates such as local governments. Attempting to define an apple as an orange may be

legally permissible, but in practice will not provide any significant benefit.
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For the reasons stated above, the TBA would encourage the Court to make substantial
revisions and clarifications to Rule 43 if it chooses to adopt a revision at all, consistent with

the proposal attached and the comments contained herein,

Respectfully submitted,

T TR
[ X

Timothy L. Amos

BPR#005969

Senior Vice President and General Counsel
Tennessee Bankers Association

211 Athens Way

Nashville, TN 37228

Tt HCank.

Tausha M. Carmack

BPR# 021413

Vice President/Deputy General Counsel
Tennessee Bankers Association

BPRE# 06359
Stites & Harbison, PLLC
SunTrust Plaza. Ste. 800
401 Commerce Street
Nashville, TN 37228
CERTIFICATE OF SERVICE

The undersigned certifies that a true and correct copy of the foregoing has been served upon the

Petitioner by regular U.S. Mail, postage p id on February 20, 2009.
il oy

Timothy L. Amos
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Attachment 1

TBA Redline version of Proposed Supreme Court Rule 43




Proposed Revisions by the
Tennessee Bankers Association
to Proposed Rule 43

February 20, 2009

Proposed

Supreme Court Rule 43

[nterest erOn Lawvers” Trust Accounts

Tennessee Supreme Court Rule 8, Rule of Professional Conduct 1.15, requires that

Tennessee lawyers who maintain pooled trust checking accounts or money market deposit

account for the deposit of client funds participate in the IOLTA (Interest On Lawyers' Trust

Accounts) program -unless-they decline to-participate,as-deseribed-in-seetion-d{e) below.

The following rule shall govern the operation of IOLTA accounts and the [OLTA

program:

DELETE - Items 1-4 in their entirety







-.;,..'1:;E::in-;“..'—:i'-;'-';:ih:..:.:;_;___
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INSERT — TBA Alternative Language

1. Lawyers or law firms shall deposit client funds in a pooled trust fund

checking or money market account in a financial institution approved by

the Tennessee Bar Foundation, the organizational administrator of the



[OLTA program (Bar Foundation) as provided in this rule. The lawver or

law firm shall agree with the financial institution to provide an interest

rate on an account in accordance with the standards established herein.

The determination of the attorney on the selection of an eligible institution

and/or of the appropriate account rests in the sound discretion of the

lawyer. No charge of ethical impropriety or other breach of professional

responsibility shall attend a lawyer’s determination of either the institution

or the account..

Determination of whether or not a financial institution is an eligible

institution which meets the requirements of this rule shall be made by the

Bar Foundation. The Bar Foundation shall approve a financial institution

that agrees to meet an interest rate comparability standard as outlined

herein. The Bar Foundation shall maintain a list of eligible financial

institutions and shall make that list available to Tennessee lawvers.

Eligible institutions are those financial institutions which voluntarily offer

IOLTA accounts and comply with the requirements of this rule, including

maintaining IOLTA accounts which pay the equivalent interest raie or

dividend generally available from the institution to its non-IOLTA account

customers when IOLTA accounts meet or exceed the same minimum

halance, transaction restrictions, or other eligibility gualifications, if any.

To determine the comparable interest rate or dividend generally available

from the institution to its non-10LTA accounts, elizible institutions may

consider factors in addition to the IOLTA account balance, customarily

considered by such institution when setting interest rates or dividends for

customers, provided that such factors do not discriminate between I0LTA

accounts and accounts of non-IOLTA customers and that these factors do

not include that the account is an JOLTA account. Nothing in this rule

shall prohibit an eligible institution from paving an interest rate or

dividend higher than required herein.




An elisible institution shall establish an IOLTA account by electing one or

more of the following account options which the financial institution and

lawver deem an appropriate account.

D.

Establish a demand deposit business checking account with an

automated investment feature (sweep) such as an overnight investment

in repurchase agreements or money market funds fullv collateralized

bv or invested solely in United States government securities which are

direct debit obligations of the government of the United States of

America or of asencies or instrumentalities thereof cuaranteed by the

full faith and credit of government of the United States of America as

to the payment of principal and interest at maturity:

Establish a money market deposit account;

. Establish a NOW checking account paving a preferred interest rate

equivalent to the rate paid to eligible business customers meeting

minimum balance, transaction volume, and other account

requirements:

Establish a qualifving business demand deposit checking — interest

T e——

bearing transaction account (when permitted by federal law)

In lieu of the rate paid to equivalent customers of the accounts in items A-

C, the bank, at its option, may agree and elect to pay an interest rate based

on the following schedule:

Fed Funds Target Rate Equivalent Rate

Requircment

Less than 1% 100%
1.00 —1.99 15%
2.00-2.99 65%
3.00 -3.99 60%
4.00 —4.99 55%

5.00 or above 50%




The equivalent rate option, if paid by the financial institution, will be deemed

in compliance with this Rule. regardless of the highest vield available at the

financial institution to other depositors. No financial institution is required to

adopt this equivalent rate option to be certified as an eligible institution.

Finaneial institutions choosing the equivalent rate option mayv, in future,

choose to seek compliance certification from the Foundation under option 4(A)

through (C) and may be so certified after a reasonable administrative

determination period.

50 A daily financia) institution r 5 ent sha v collateralized b i
States Government Securities, and may be established only with an eligible institution that is “well
capitalized” or “adequately capitalized™ as those terms are defined by applicable federal statutes
and regulations,
&7  Anopen-end money-market fund shall be inves lely in United States Government
Securities or repurchase agreements fully collateralized by United States Government Securities
and shall hold itself out as a “money market fund” as that term is defined by federal statutes and
regulations under the Investment Company Act of 1940 and, at the time of the investment, shall
have total assets of at least two hundred fifty million dollars (5250,000,000).
Z 8  Anceligible financial institution participating in the IOLTA program must also;

{a) To-resit Remit interest or dividends net of any allowable service charges or fees,
preferably monthly, but at least quarterly, calculated us described in sections 1(¢) and 1(d) below

to the Tennessee Bar Foundation;

s



(i) the name of the lawyer or law firm on whose account the remittance is sent;

(ii) the account number;

(iii)  the balance asainst on which the interest rate is applied;

{iv) the rate of interest or dividends appliad;

(v) the gross interest or dividends earned;

(vi)  the type and amount of any gllowable service charges against-the-interestand or
fees deducted; and

(vil)  the net interest amount remitted.

Provided. the Bar Foundation may require a bank which maintains more than thirty (30}

IOLTA accounis to transmit the report in an electronic format.

. Transmit information shall-betransaritted to the lawyer or law firm maintaining that

aceount.

the Anancialinstitution-from-interesteamed-may-inelude-charges for reasonable-fees{other than

averdraft ehareas) which-shall-be-computed-in accordance with the-finaneial-institution’s
%%WWMWM normal procedures for reporting to

depositors,

$£9  No financial institution service charges or fees may be deducted from the principal of any

IOLTA account.



%10  Deductions by the financial instituti interest earned may - allowab
reasonable service charges or fees calculated in accordance with the institution’s standard practice

for non-10L.TA customers. F

fees” are defined as:
per check charges;
per deposit charges;

E E E

a fee in lieu of minimum balance;

2

federal deposit insurance or account guarantee fees;

(e} business account analysis fee, if any:

fe(f) asweep fee; and

¢he(g) areasonable IOLTA account administrative fee,

DOverdraiicharges Qther financial institution service charges normally charged to non-
IOLTA accounts or fees shall not be deducted from aeersed [OLTA account interest and shall be

the responsibility of, and may be charged to, the lawyer or law firm maintaining the IOLTA

account. Such normal and customary fees may include, among other items, wire transfer,

cashier or official checks. overdraft charges, and account research charges, Nothing in this

Rule shall be construed to require that a financial institution charge fees eeneersing on an IOLTA

account, nor does anything in this Rule prohibit a financial institution from waiving or discounting

fees associated with an IOLTA account. EinanciaHinstitutions-participatinginthe 10T Aprogram

(e} Fhat fess-oF +8= 11 Allowable reasonable service charges or fees in excess of the interest earned
on %mﬁm%ﬂmhwmﬁm anv ong IOLTA account may not be

deducted from interest earned on other-IOLTA-aeesunts: any other IOLTA account.



4= 12 (a) If the Tennessce Bar Foundation determines: 1) That the account(s) offered

by an applicant do not meet the requirements of this rule or 2) if after approval. that

the bank is not applving the applicable rate offered to non-IOLTA customers on an

equivalent economic basis: then the Tennessee Bar Foundation shall notify the lawyer

and law firm and the bank of its determination. The lawyer and bank shall have not

less than thirty (30) days to request a review by the Tennessee Bar Foundation prior

to the notification of the Board of Professional Responsibility provided in Subsection

(b) below.

to whether a financial institution is an eligible institution under Section 1 through 10 of this Rule or

whether the lawyer is eligible for an exemption under Section 13(e) may appeal such decision to
the Board of Professional Responsibility in accordance with regulations adopted by the Board of

(3} 42 13 Interest transmitted shall, after deductions for the necessary and reasonable
administrative, expenses of the Tennessee Bar Foundation for operation of the IOLTA program. be

distributed by that entity, in proportions it deems appropriate, for the following purposes:

(a) To provide legal assistance o the poor;
(b} To provide student loans, grants, and/or scholarships to deserving law students:

{c) To improve the administration of justice; and



(d) For such other programs for the benefit of the public as are specifically approved

by the Tennessee Supreme Court from-tinre-to-time.

{4} 43-14 Unless exempt under this Section 13, every lawyer admitted to practice in Tennessee
Court Rule 9, Section 20-5-shathalse-include-anlOETAcompliance-statement—Each-Javyer
completing that statement-witkadvise the Board of Professienal Respensibility-as-to-his-erher

complianee-with-this Rule-as-follows—{ay-Alavyer-whe-depesits-ehent-funds-i-a-poaled-trust
eheeking account that-participatesin the 1OLTFA-program 20.5 as a condition of licensure, that all
funds in the lawyer's possession that are required pursuant to RPC 1.15(b) to be held in an IOLTA
account are, in fact, so held and shall list the name(s) of the financial institution(s) and #he account
number(s); (b) A lawyer who does not maintain a pooled trust checking account for deposit of
client funds shall advise where such funds are deposited. This certification shall he made on a form
provided by the Board of Professional Responsibility, utilizing the options printed on the
statement, why he or she does not maintain such account; and shall be subm itted by the lawyer

within the time period set forth in Rule 9, Section 20, for the annual registration statement.

i+ the JOLTA-program must netHy-the Chief Justice of the-Supreme Court-of-his or-her-dectination
ik T s i S

statement
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Eoundationby-the-Board of Prefession al-Responsibilios



A lawver licensed in Tennessee is exempt, and shall so certify on the lawver's annual

registration statement. ift
(a) the lawyer is not engaged in the private practice of law in the State of Tennessee;

(b)  the lawyer serves as a Judge, Attorney Gengral, Public Defender, 1.5, Attorney
District Attorney, corporate counsel, teacher of law, on active duty in the armed forces or
emploved by state, local or federal government and not otherwise engaged in the private practice of
law;

(d)  under regulations adopted by the Board of Professional Responsibility under
criteria established upon recommendation or the Te r Foundation, the lawyer or law firm

cannot reasonably be expected to produce interest or dividends in excess of allowable reasonable
fees: or

(e} W@MMMLﬂmd
this lowing & writlen F exempti the lawyver and determination by the




+4: 15 Lpon its receipt of a lawyer's certification under Section 13 of this Rule the Tennessee Bar




(i) prepare a proposed Suspension Order listing all lawyers who were issued Notices of

on each lawver named jn the Order. The Supreme Court will review the proposed Suspension

pay to the Board of Professional Responsibility, in addition to the Noncompliance Fee and the

1spension Fee as a condition of
reactivation of his or her law license, Pavment of all fees imposed by this section shall be a
requirement for compliance with this Rule and for reactivation of a license The Board of
Profession: ibili | ' i W icense is
u a le until the Chief Disciplinary Counsel certifies compliance with the
ire is Rule.

the address shown in the most recent registration statement filed by the lawver pursuant to

{6) 15, The Board of Professional Responsibility, acting in concert with the Tennessee Bar

Foundation, may promulgate such forms and procedures aswill to implement paragraphsfour




Sections 13 and five—]4 of this Rule and of Supreme Court Rule 8, RPC 145-as-amended-herein-

e LT ended-by-arderfied MarH2003- 13,

16,
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FRB: Monetary Policy, Open Market Operations

B

L

T'he Federal Reserve Board

Open Market Operations

Open market operations--purchases and sales of U.S. Treasury and federal agency
securities—-are the Federal Reserve's principal tool for implementing monetary policy. The
short-term objective for open market operations is specified by the Federal Open Market
Committee (FOMC). This objective can be a desired quantity of reserves or a desired price
(the federal funds rate). The federal funds rate is the interest rate at which depository
institutions lend balances at the Federal Reserve to other depository institutions overnight.

The Federal Reserve's objective for open market operations has varied over the years.
During the 1980s, the focus gradually shifted toward attaining a specified level of the
federal funds rate, a process that was largely complete by the end of the decade. Beginning
in 1994, the FOMC began announcing changes in its policy stance, and in 1995 it began to
explicitly state its target level for the federal funds rate. Since February 2000, the statement
issued by the FOMC shortly after each of its meetings usually has included the
Committee's assessment of the risks to the attainment of its long-run goals of price stability
and sustainable economic growth.

For more information on open market operations, see the article in the Federal Reserve
Bulletin (102 KB PDF).

Intended federal funds rate
Change and level, 1990 to present

Change
{basis points)

Level
Date Increase Decrease (percent)

2008
December 16 75-100 0-025
October 29 30 |
Oretober 8 50 15
April 30 25 2.00
March 18 15 225
January 30 50 3.00
January 22 T3 3.50
2007
December 11 25 4.25
October 31 25 4.50
September 18 30 4.75
2006

hitp://www.federalreserve.gov/fome/fundsrate.htm

Page |1 of 4
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FRB: Monetary Policy, Open Market Operations

February 2 25

1999

November 16 25
August 24 25
June 30 75

1998

November 17

October 15
September 29

1997
March 25 25

1996
January 31

1993

December 19

July 6
February 1 30

1994

Movember 15 15
August 16 50
May 17 S0
April 18 25
March 22 25
February 4 25

1992
September 4
July 2

April 9

1991
December 20
December 6
Movember 6
October 31
September 13
August 6
April 30
March §

25
23
25

25
50
25

30
23
25
25
25
25
25
25

575

5.50
525
5.00

4.75
5.00
525

3.50

5.25

5.50
375
0.00

5.50
4.75
425
3.75
3.50
325

3.00
325
s P

4.00
4.50
4.75
5.0H)
5.25
5.50
375
6.00

hitp://www.federalreserve.gov/fomc/fundsrate.htm

Page 3 of 4

2/4/2009



FRB: Monetary Policy, Open Market Operations

February 1 50
January 9 25
1990

December [8 23
December 7 25
November 13 25
Cictober 29 25
July 13 25

A basis point is 1/100 percentage point.

Homie | Manetary policy
Accessibility | Contact Us
Last update: December 16, 2008

http://www.federalreserve. gov/fome/fundsrate.htm

6.25
6,75

7.00
725
750
1.5
8.00

Page 4 of 4
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Appendix B




Section Page 1 of 1

[Code of Federal Regulations]

[Title 12° Volume 1]

[Revised as of January 1, 2004)

from the U.S5. Government Printing Office via GPO Access
[CITE: 1ZCER7.4002]

[Page 142-143]
TITLE 1Z2--BANKS AND BANKING
CHAPTER I--COMPTROLLER OF THE CURRENCY, DEPARTMENT OF THE TREASURY
FART 7--BANK ACTIVITIES AND OPERATIONS--Table of Contents

Subpart D--Preemption

Sec. 7.4002 MNational bank charges.

{a} Autherity to impose charges and fees. A natisnal bank may charge
its customers non—interest charges and fees, including deéposit account
service charges.

[[Page 1431]

(D) Considerations. (1) All charges and fees should be arrived at by
gach bank on a competitive basis and not on the basis of any agreement,
arrangement, undertaking, understanding, or discussion with other banks
or their offjicers.

{(2) The establishment of non-interest charges and fees, their
amounts, and the method of calculating them are business decisions to be
made by each bank, in its discretion, according to sound banking
judgment and safe and sound banking principles. A natienal bank
establishes non-interest charges and fees in accordance with safe and
sound banking principles if the bank employs 2 decisicn-making process
through which it considers the following factors; among others:

(1} The cost incurred by the baok in providing the service;

(ii) The deterrence of misuse by customers of banking services;

{iii} The enhancement of the competitive position of the bank in
accordance with the bank's business plan and marketing strategy; and

(iv) The maintenance of the safety and soundness of the institution.

(e} Interest. Charges and fess that are ““interest'' within the
meaning of IZ U.5.C. B5 are governed by Sec. 7.4001 and not by this
gection.

(d) State law. The OCC applies preemption principles derived from
the United States Constitutien, as interpreted through Jjodicial
precedent, when determining whether State laws apply that purport te
limit or prohibit charges and fees described in this section.

(e) National bank as fiduciary. This section does not apply to
charges imposed by a national bank in its capacity as & fiduciary, which
are governed by 12 CFR part 9.

[66 FR 34791, July 2, 2001]

http://edocket.access.gpo.govicfr 2004/jangtr/12¢ft7.4002 htm 2/19/2009




Appendix C

Affidavit of Daniel W. Small, Esq.,




IN THE SUPREME COURT OF TENNESSEE

PROPOSED AMENDMENT )
TO RULE 1.15 OF THE ) No.
RULES OF PROFESSIONAL )
CONDUCT AND SUPREME COURT )
RULE 43 )

AFFIDAVIT OF DANIEL W. SMALL, ESQ, IN SUPPORT OF COMMENT AND PETITION TO

AMEND OF THE TENNESSEE BANKERS ASSOCIATION FOR THE
APPROVAL OF RULES AMENDEMENTS ENHANCING
THE INTEREST ON LAWYERS’ TRUST ACCOUNTS (IOLTA) PROGRAM

STATE OF TENNESSEE )
COUNTY OF DAVIDSON )

The undersigned Daniel W. Small deposes and states that:

1}

[ L

I am a licensed attorney in the State of Tennessee. Unless otherwise stated, | have personal
knowledge of the facts stated in this Affidavit.

In the more than thirty years of my practice, | have handled hundreds (if not thousands) of
commercial and real estate loan closings on behalf of banks in Tennessee. Most of these loans
were funded by the banks by depositing the loan proceeds into a lawyer’s [OLTA account.

Many banks fund their loan closings, especially those of substantial dollar size ($500,000 or
more), by making deposits into lawyer trust accounts. Banks prefer that such accounts be held
in their own institutions rather than being deposited into some other bhank.

Banks are not required to fund loans into IOLTA accounts. They have the complele discretion
to fund loans directly by issuing bank checks or by funding through third parties like title
insurance companies.

Interest rates paid by banks are driven by competitive pressures in their respective
marketplaces. In my opinion as a lawyer who has represented more than some two hundred
barnks in loan transactions, ranging in size from very small to very large (in terms of asset
size), if the Tennessee Bar Foundation attempts to dictate interest rates to be paid on IOLTA
accounts, many banks will stop or substantially curtail funding large and/or commercial loans
(though not necessarily residential real estate loans) by deposits into IOLTA accounts, At any
rate, as a supporter of Tennessee Bar Foundation programs, I respectfully oppose taking the
risk of chilling bank support of IOLTA accounts by the adoption of Petitioner’s proposed
revision to Rule 43. I respectfully urge the adoption of the TBAs proposed changes.



FURTHER THIS AFFIDAVIT SAITH NOT, this 2 [S) i day of February, 2009.

ACKNOWLEDGEMENT

Personally appeared before me, K AR EAN f) /‘/‘{;LH{E S, the Undersigned

Notary Publie at Large for the State of Tennessee, Daniel W, Small, who upon oath,

acknowledged to me that he signed the foregoing affidavit for the purposes therein contained.

Fw T

Notary Public
“uu lu;,” i
My commission expires: [-15 -9 X ‘th it H ! { %
:?‘-h:' '. JTAT.E 1 {C\ F'.
==re OF ‘. z
S - TENNESSEE » 3
= % NOTARY a2
=5 PUBLIC &
-;J : & * - N '\¢
\f‘r- gk i Nl

N Er}ﬂ'li.iﬁ ‘\
'H'H“lI’l

1y Comrussion Expires JULY 25, 2009



Appendix D

~ “Compare Business Checking” Chart
printed from website of Regions Bank on February 20, 2009




Regions | Compare Business Checking

Compare Business Checking

ITE YOUR BUSINESS. WE GIVE YOU THE CONTROL

‘With Regiens Bank we know (hat one slze doss not fit al
with Aewibility slong with the additional resources your

ECHUBONS Lo Mt your unkyus business neads

|. Your business requires @ checking secournt that can prowide you
busmess demands. Regions offers s varisty of checking eccount

Compara Accounts - Checking

Features & Benefits

LifaBreen Checking

Regicns Adventage

Regions Business

Reglons Nonprofit

for Businegs Business Checking | Analyzed Cheecking fBoney Market
Checking !

GETSTARTED GET STARTED
24-Hour Automated v v
Teleshane Banking v v
Froe Online Banking
with Bill Pay ¢ v v v
Fres Busingss Visa v
CheckCard with
CheckCard Rewards
Frea Fialinum Visa®
CheckCard with v v v
CheckCard Rewands.
Discountad Safe v s ¥
Deposit Boe?
Crwerdrall Protection v
Hyallabie®
Free Transactional
IEEmslﬁll.owan:en 150° 4o0* il 400°
Earmns [nizrest v
Earmings Credit Rale v
Applizs 1o Balantes
Frea image Statements v v v
Monthly Fes? £5 315 HiA 512
Reniement to Welve | Business CheckCard Maintsin 2 minimum | Eaming’s Credd Fate is | $50,000 minimum dady
or Reduce the Manthly And Five ar more balance of 55,000 calzulated on the averpge balance
Sesvice Charge elécironic transactions | ar combined balances average collscted

per month; OR Online in Ikl business balance, minus a 10%
statemants accounts that exceed | raserve, o offset fees
£25,0007
Securty of FDIG v v v v
InsUTANCY Coverags ug
ta the maximum amount
permithad by law
LifeGreen Chocking | Regloms Advantage Reglons Business Reglons Honprofit
“for Businass Buziness Checking Analyzed Chacking Money Market
Chagking '

A adniuns subject to the terms end coadiions of the Regions Dapost Agreement, ! Nonprofit meney markil chacking Is avaisbls 1o
crganzalons desried in Section 501(c){3) trough (13), and {(18) of ihe Intamal Revenue Gogs, pollical organzations describad in

Beclion 527 ol the Intemal Revenus Code and hometwiers and condom inium owners assacations descrbed i Section 5268 of ta internal

Revenue Code, mdudng Fausing coopemiive astacialions tal pardom similer Rimctinng, The prospeclive socoun holder musd femish &
copy of Ihe Internal Revenus Servce nonprofit organizdtion designatian lettor ¥ Sate deposil Bowes S0 or smallsr subjec! i sundatifty
* Subjact io credk approval * llems incude checks and cthar debite pald (inciading SCH), deposits and oiher credils pasted. and fisma

seposiled, Regions Business Vise ChecsCard aclxity is 0ot mcluded i item taly. Transaction les of 50 35 (o pach addtiona’ fem aver 400
per morkh, ® llems inclide checks paid and fems deposites, Excliias slecirnic rarssstions, Transaction fee of $0.50 for sach pdditonal

paper 2em {checks and duposiia flems) over 150 par monin, PRems inchide thacks and othar detits: paid [ncudng ACH), deposits
snar credits posted. Bnd ibams depcsind; Regions Busmess Visa CheckCand acthity e nol insuded in fiem tally, Transacton fee of 30 25

for each additional issm svar 400 per mongh. T Cualifying business accounts Fielue chocking, money markal, outstanding crodi cand, ine of

sradil and loans

1 For accounts opened @1 Iowa, this fre & subjec! 10 lowa Siate Snios Tax of 5%, which will be assacsed ol tha fime the lae i thargod

urle=s enempl

http://www.regions.com/small business/bus_check compare.rf
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TITLE 12--Banks and Banking

CHAPTER II--FEDERAL RESERVE SYSTEM

SUBCHAPTER A--BOARD OF GOVERNORS OF THE FEDERAL RESERVE SYSTEM

PART 204--RESERVE REQUIREMENTS OF DEPOSITORY INSTITUTIONS

(REGULATION D)

§204.5
§204.7
§204.8
§204.9
§204.10

§204.121

§204.122

§204.12

Lt

§204.1

b

4

Authority, purpose and scope.
Deefinitions.

Computation and maintenance.
[Reserved]

Emergency reserve requirement.
Supplemental reserve requirement.
Penalties.

International banking facilities.
Reserve requirement ratios.
Payment of interest on balances.
Bankers' banks.

Secondary market activities of international banking
facilities.

Sale of Federal funds by investment companies or
trusts in which the entire beneficial interest is held
exclusively by depository institutions.

Repurchase agreement involving shares of a money
market mutual fund whose portfolio consists wholly
of United States Treasury and Federal agency
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§204.128

§204.130
§204.131
§204.132

securities.

Foreign, international, and supranational entities
referred to in 204.2(c)(1)(iv)(E) and 204.8(a)(2)(1)(B)
(3).

Depository institution participation in "Federal funds"
market.

Nondepository participation in "Federal funds"
market.

Deposits at foreign branches guaranteed by domestic
office of a depository institution.

Eligibility for NOW accounts.

Participation by a depository institution in the
secondary market for its own time deposits.

Treatment of loan strip participations.

Multiple savings deposits treated as a transaction
account,

Linked time deposits and transaction accounts.

Shifting funds between depositary institutions to
make use of the low reserve tranche.

Treatment of trust overdrafts for reserve requirement
reporting purposes.

For questions or comments regarding e-CFR editorial content, features; or design, emall scfri@nara.gov,

For questions conceming e-CFR pregramming and delivery issues, emall webleamiZapo.goy.
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Regulation D: Reserve Requirements of Depasitory Institutions
12 CFR 204

This description stowld mat be inferpreted as a comprefensive sfalfament of the
regulation, Rather, i i intended fogive a broad ovenview of the regulation’s
requirements. The full reguiation is avaiabie on the Government Printing Office wab
sife;

Regulation [ imposes uniform reservie requitaments on all depository institutions with
ransaction accounis of nonpersonal fime deposits, defines such deposils, and
taquires reports i the Federal Resena.

A general deseription of the reguiation, by secton, foflows,

Secfion 204 1 Authority, purpose, and scope

Slales thal reserys requirements are imposed on depositony institutions for the
purpose of facilitating tha conduct of monstary policy Dy the Federal Reserve. All
cepositary institulions, including commercial banks, savings banks, savings and ioan
=ssociations, credil uniens, and ggencies or branches of foreign banks located in the
Usited Siales, are subject io reserve requirements.

Section 204,2 Definitions
Defines key terms wsed in the regulation.

Seclion 204 3 Computation and maintenance

Sets forfh rules for compditing the amount of reserves that must be held and the
methads for halding them. Also permiits camyover of certain reserve excesses and
deficiencies and specifies pass-through rules.

Section 204 4 Transitional adjustments in mergers

Points cut that 3 menger eliminates the low resane franche and resenvabie liabilities
exempbion of the nonsurviving depasitory institution. Thus, the sunviving institution
faces highes reseive requirements. These higher requirements must be phased in
within saven guarters foflowing a marges,

Section 204.5 Emergency resenve requiremant
Dutlines the procedures for imposing resenve requirements under exiracrdinary
oircumstances

Seclion 204,86 Supplemental reserve requirement

Parmits the Federal Reserve Board ta impose 5 supplemental reserve requirement of
nat more than 4 percent on fransaclion ascounts, f deemed essantial for the conduct
of monetary polcy

Section 204.7 Panalties

Estabfishes a charge of 2 parcentags points over the disctunt rale for geficiencies in 2
deposiony instiulion's required reserves. Also authorizes the Faderal Resarve Board
ta impase civil money penalties.

Bechon 2048 International banking facilites
Defines the rules for international banking faciities (IBFs) and ssis forth recordkeeping
requirements far them.

Seclion 204 8 Supplement: Reserve requirement ratios

http://www.federalreserve.gov/bankinforeg/regdeg.htm
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Specifies the reserve ratios for net ransachion accotnts, nonpersanal time daposits.
and surocurrency liabilifies. Also identifias the amount of net transaction deposits
reservable at 3 percent and the amounis of reservable lizbilfles that are exempt from
reserve requiremants. These amounts are subjed to adjustment every year to refisg)
changes in the monetary aggregates,

Ta mwe required reserves, refier to the Reserve Maintenancs $anual (1.98 MB
POF) &

= Back o Regulation D
Last update: February 19, 2008

Home | Banking Information & Regulation
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TITLE 12--Banks and Banking

CHAPTER II--FEDERAL RESERVE SYSTEM

SUBCHAPTER A--BOARD OF GOVERNORS OF THE FEDERAL RESERVE SYSTEM

PART 217--PROHIBITION AGAINST THE PAYMENT OF INTEREST ON
DEMAND DEPOSITS (REGULATION Q)

§217.1 Authority, purpose, and scope.
217.2 Definitions.

§217.3 Interest on demand deposits.

§217.101 Premiums on deposits.

For questions or comments regarding 2-CFR editorfal content, features, or design, email ecfi@nara gov,
For questions conceming e-GFR programming and delivery issues, email webleami@ono.gov.
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[Cede of Federal Regulations]

[Title 12, Volume Z]

[Revised 25 of January 1, 2008)

From the 0.5, Government Printing Office via GPFD Access
[CITE: IZCFRZ04.130]

[Page 120-121)
TITLE 12--BRANKS BND BRNKING
CHAPTER II--FEDERAL' RESERVE EYSTEM
PART 204 RESERVE REQUIREMENTS OF DEPOSITORY INSTITUTIONS: (REGULATION D)--Table of Contents
Sec. 204.130 Eligibility for NOW accounts.

(&) Summary. In response to many reguests for rulings, the Board has
determined to clarify the types of entities that may maintain HOW
accounts at member banks.

thl Individu=als. (1) &py individual may maintain § NOW account
regardless of the purposes that the funds will serve. Thus, deposits of
an individnal used in his or her business including 2 sole proprietor or
an individual doing business under a trade name is eligible to maintain
a NOW sccount in the individual's name or in the “"DBA'' name. However,
ether sntities organized or operated to make a profit such as
corporations, partnerships, asseociations, business trusts, or other
organizations may not maintain HOW zccounts.

(2) Pension funds, escrow accounts, security deposits, and othier
#funds held wvndsr various agency agreements may also be classified as HOW
accounts if the entire benmeficial interest is held by indiwiduals or
other entities eligible teo maintain NOW accounts directly. The Board
believes that these accounts are similar in mature to trust accounts and
should be azocorded identical treatment. Therefore, such funds may ke
regarded as eligible for classification as NOW accounts:

(¢} Womprofit organizations. (1} A nonprefit organization that is
osperated primarily for religious, philanthropic, charitable,
sducational, pelitical or other similar purposes may maintain s HOW
sccount. The Board regards the follewing kinds of organizaticns as
eligible for NOW accounts under this standard if they are not operated
fur proflit:

{i} Organizations described in section 501{c) (3) through (I3), =and
{18} of the Internal Bevenue Code (26 U.5.C. (I.R.C. 1954} section
501 () {3) through (13) and (18}));

tii) Political organizations described in sectienm 527 of the
Internal Revenue Code (28 U.5.C. (I.R.C. 15954) segtion 527); and

{1ii} Homeowners and condominium owners associations described in
section 528 of tha Internal Revenne Code (26 U.5.C, (I.R.C. 1954}
section 528), including housing cogperative associations that perform
similigr functions.

{2y All organizations that are operated for profit are not sligible
to maintain HOW accounts at depository institutions.

{3} The follewing types of organizatiens described in the cited
provisions of the Internal Revenue Code are among thoze not eligible to
maintain HOW accounts:

{i) Credit unions and other mutual depository institutions dascribed
in ssetion 501(c) (14) of the Internal Revenus Cods (26 U.5.C. (IL.R.C.
1954) section 501l{c) (14}}:

(ii) Mutual insurance companies described in section 301 (c) (13) of
tha Intsrpal Revenue Code (26 U.S.C. (I.R.C. 1834) section S@1{e) (18} );

{iii} Crop finsncing organizations described in secrtieon 501{c) {16)

hitp://frwvebgate access.gpo.gov/cgi-bin/get-cfr.cgi 2/20/2009
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of ‘the Internal Revenue Code {26 U.S.C. (I.R.C. 1954} section
S0Y{c) (16));

(iv] Organmizations created to function as part of a qualified group
legal services plan described in section 501{c){20) of the Internal
Revenue Code (26 U.5.C. (I R:C: 1954) sectien 501 (c){20)): oz

(v} Farmers' cooperatives described in section 521 of the Internal
Rewvenue Code (26 U:S.C: (ILR:iC. 1954) section 5ZI).

(d} Governmental units. Govermmental units are generally eligible to
maintain NOW accounts at member banks. NOW accounts may consist of funds
in which the eéntire beneficial interest is held by the United States,
any Stste of the United States, county, municipality, or political
subdivision thereof, the District of Columbia, the Commonwezlth of
Puerto Rico, American Samga, Guam, any territory or possession of the
United States;, or any political subdivision therect.

{e} Tunds held by a fiduciary. Under current provisions; funds held
in a fiduciary capacity (either by an individual fiduciary or by a
corporate fiduciary such as a bank trust department or & trustee in
bankruptcy), including those awaiting distribution or investment, may be
neld in the Torm of NOW accounts if all of the beneficiaries are
octherwisze eligible to maintain NOW accounts. The Board believes that
Suci a

[ [Page 121]]

classificatien should continue ‘since fiduciaries are required to invest
even temporarily idle balances to the greatest extent feasible in order
to responsibly carry ocut their fiduciary duties. The availability of HOW
accounts provides & convenient wehicle for providing a short-term return
en temperarily idle trust funds of beneficiaries eligible to maintain
accounts in their own names:

{f} Grandfather provision. In eorder to aveld unduly disrupting
account relationships, a NOW account established at a2 member bank on or
before Avgust 31, 19581, that represents funds of a nongualifying entity
that previously gualified to maintain a NOW account may continus to be
maintained in a NOW account.

(22 FER 47697, Dec. 16, 1B87]
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Tim Amos

From: Hine Eugene [Eugene. Hine@suntrust.com)
Sent:  Friday, February 20, 2009 2:36 PM
To: Tim Amos

Subject: RE: Industry Rates on Deposit Accounts
Statement of Eugene S, Hine

My background:

| am a CPA. | was with Coopers and Lybrand for 20 years as an audit partner specializing in banks

For the last 15 years | have been the regional CFO for SunTrust Bank in East Tennessee.

With SunTrust | have been in charge of deposit pricing for our region and continuing to be a system wide resource
in specialized deposit pricing.

For your comparisons to proposed IOLTA rates | offer the following pricing practices which | believe to be
standard in this area,

. Sweep Accounts, We charge a monthly fee just to have a sweep of $150. All sweep accounts pay a rate
based on a percentage of fed funds target. Average is approximately 65%. We don't even set up sweeps
unless there is a minimum of around $500,000. Our current average yield on sweep accounts is .1% (10
basis points).

2. Governmental accounts {and some not for profit accounts). We do negotiate rates on these type
accounts. An average rate might be fad funds minus 25 basis points. To get to this rate level there is
generally $1,000,000 plus in balances. However we also generally get what is called compensating
balances. These are balances that pay 0 interest in order to cover analysis expenses. Compensating
balances run anywhere from $100,000 to in excess of £10.000,000 depending on the size of the
refationship. | will add that in this extremely unusual rate environment we have put a fioor of 40 hasis
points on all these accounts.

3. Money Markets. Money markets have very limited transactions and therefore have no reserve
requirements. Because there are no reserve requirements we generally pay more than transaction
accounts like IOLTAs. Our standard business money market rates today are tiered, 0 to $2,500 = 1%,
$2,500 to $10,000 =.15%, $10,000 to $25,000 = 2%, $25.000 to $100,000 = .25% above $100,000
pays .3%. We do offer from time to time money market specials with higher than normal rates. These
specials generally are to attract new moneay and generally last less than 4 months after which the rate
would revert to standard rates.

4. These rates can vary by markets and especially by state.

| hope this helps in your efforts to get comparability between industry rates and what is currenily being discussed
for IOLTAs.

Eugene S, (Gene) Hine
Group Vice President, East Tennessee SFO

SunTrust Banks, Inc.

Mail Code TN-Knox-3003
700 East Hill Avenue
Knoxville, TN 37977-3003
Tel: 865.544-2166 (Net 480)
Fax: 865.544-2263 (Net 480)

Live Solid. Bank Solid.

2/20/2009
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LEGAL DISCLAIMER

The information transmitted is intended solely for the individual or entity to which it is addressed and
may contain confidential and/or privileged material, Any review, retransmission, dissemination or other
use of or taking action in reliance upon this information by persons or entities other than the intended
recipient is prohibited, If you have received this email in error please contact the sender and delete the
material from any computer,

SunTrust is a federally registered service mark of SunTrust Banks, Inc. Live solid. Bank solid. is a

service mark of SunTrust Banks, Inc.
[ST:XCL]
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Interest on lawyer brust accounts
FDIC--98-2

June 16, 1998

Gladys C. Gallagher, Counsal

This is in response to your lelier requesting that wa reaffirm our previous opinions issued with respect
to the IOLTA proarems inather states, end EDIC Qpinion Letter No. $2--30 concarming deposit
insurance coverage of such accounis.

The IZLTA programs have been established under State law and require attormeys who hold customer
fundz on deposit to place the funds in interest-bearing accounis. The intarest an the funds is paid o an
antity {generally the State bar association) that is exempt from tex pursuani to section 501(c)i2) of the
internzl Revenus Code, the intéres! so paid is used for cortain charitabie purposes spacifisd by State
faw

The FOIG stad has said on several oocasions that funds held in interesi-bearing accounts pursuant 1o
[OLTA programs (IOLTA deposils) may be held in NOW accounts. in insured nonmember banks. |
undersiand you have copies af these letters: My understanding is that an IOLTA depesit may be heid in
a NOW account if, under Siate lsw as formally interpréted by the Stete Attarney General, the inlerest on
the I0LTA depasit must be paid toan entity that qualifies as & nonprofit organization under S01(e)(3) of
the Internal Revenwe Code.

You have endosed copies of tha Indiana Foundation's Articles of Incorporation and Intemal Revanue
Service exempt arganization delermination ketter. You also enclosed an opinion Issued by the Attorney
General of the State of Indiana that concludes thal the Faundation would hold the antire benefical
interesl in the eamings of the IOLTA Accounts.

In my view, based an ihe information you have provided, funds held By lawysrs under the Indiana
IO TA pragram would be ellgible to be maintained in MOW or similar typa ascounts.

Depasit Insurance Coverage of IOLTAS

You also wish 1o ascarain that deposit insurance coverage i avallable for IOLTA accounts.

Section 330.4 of the FDIC's reguiations require that the deposit account recards of an insured
depository Institation expressly disclose, by way of specific references, the existence of any fiductary
ratafionship including, but nat limsted 19, relationships invalarg 3 Irusies. agent, nominge, guardian,
execulor of cisiodian, oursiant 1o which funds in an account ara depasited and an which a claim Tor
insurance coverage |s based. These records must alse disclose the axistence of a relationship which
misghl provide 2 basis for addiional insurance, and tha details of the relationship and the interasts of
ather parties in the astounl must be ascerainable either from the account records of the records of the

http://www.fdic.goviregulations/laws/rules/40 00-9940 html
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nsurad depository institulion or from records mainlained, in good faith and in the regular course of
busingss, by ihe depositar or by some person of enfilty that has undestaken to maintain such records far
the depositor. See 12 CF R sechions 330.4(b)(1) and 330.4(b}2).

An IOLTA account must herefors disclose thiat the funds in the account are held by the nominal
account helder (the lawyer) on behalf of athers, If this disclosure requiremant is
{{12-31-28 p 4364 .31 }}mat, the FDIC then will ba able to ascerain the nterests of other parties in the
IBLTA account from tha records. of the insurad depositary instilution or from the records of the lawyer
ior someone hired by the lawyer 1o perform this task). If this record kesping requirement is satisfied,
funds altribulatie to each client will ba insired 1o lhe clisnd in whatever right and capacity thal elienl
owns he funds. For example, if ap IOLTA account contains funds (hat belong to an individus!, these
funds will be insured up Lo 3100000 as individual fungs. Thesa funds will be aggregaled and insured to
the statutary lmil with any other funds which the client may hold individually at the sama insured:
depasitary institution The acerued interest which is attributable 1o-the fax-exampt entity will also ba
recognized as-a sepasately Insured interast if the disclosure and recard keeping requirements are met

Please feel free to call me at (202} B98-3833 1 you have any further quastions.
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Bank of America v. Lawson, 2002 WL 31965741 (M.D. Tenn.)




Not Reported in F.Supp.2d

Mot Reported in F.Supp.2d, 2002 WL 31965741 (M.D.Tenn.)

(Cite as: 2002 WL 31965741 (M.D.Tenn.))

Only the Westlaw citation is currently available.

United States District Court,
M.D. Tennessee.
BANK OF AMERICA, N.A., Plaintiff,
¥.

Fred R. LAWSON, in his official capacity as Com-
missioner of the Tennessee Department of Financial
Institutions, Defendant,

MNo. 02-CV-T28.

Oct. 13, 2002,

West Codenctes

PreempledTennessee Code Ann. § 45-2-617

James F. Sanders {Tenn. Bar No. 5268), W. David
Bridgers (Tenn. Bar No. 16603), Neal & Harwell,
PLC, Mashville, TN, E. Edward Bruce, pro hac
vice, Keith A. Noreika, pro hac vice, Covington &
Burling, Washington, D.C.. for Plaintiff Bank of
America, N.A.

Paul G, Summers (BPR 6258), Attorney General
and Reportér, Ann Louise Vix (10659), Senior
Counsel, Janet M. Kleinfelter (BPR 13%89), Senior
Counsel, Office of the Attorney General and Re-
porter of the State of Tennessee, Financial Divi-
sion, Mashville Tennessee, for Defendant Fred R.
Lawson, in His Official Capacity as Commissioner
of the Tennessee Department of Financial Institu-
tions,

CONSENT JUDGMENT
HAYNES, L.
TO ALL PARTIES AND THEIR ATTORNEYS
OF RECORD:
*1 WHEREAS, Plaintiff Bank of America, N A,

brought an action in this Court on July 29, 2002,
against Defendant Fred R. Lawson, in his official

Page 1 of 2

Page |

capacity as Commissioner of the Tennessee Depart-
ment of Financial Institutions, alleging that Ten-
nessee Code Ann. § 45-2-617, banning check-
cashing fees, is preempted by the National Bank
Act, 12 UB.C. § 24(Seventh), and Office of the
Comptroller of the Currency (*OCC™) regulation,
[2 CF.R. § 7.4002; and

WHEREAS, the Court has jurisdiction over this
civil action pursuant to 28 U.S.C. § 1331; and

WHEREAS, Plaintiff filed a motion for summary
judgment and permanent injunctive relief on Au-
gust 22, 2002: and

WHEREAS, Defendant has not filed an answer or
otherwise responded to Plaintiff's complaint or me-
tion for summary judgment and permanent injunct-
ive relief and

WHEREAS, on September 4, 2002, the Tennessee
Attorney General and Reporter, who is the official
charged by Tennessee law with representing De-
fendant wunder Tennessee Code Ann. §
B-6-109(b)(1), filed a MNotice of Intent Not to De-
fend Tennessee Code Ann. § 45-2-617, pursuant to
Tennessee Code Ann. § 8-6-109(b)(9); and

WHEREAS, Defendant has consented to the cotry
by the Court of a final judgment declaring Tenness-
ee Code Ann. § 45-2-617 to be invalid, null, void
and without force of law because it is preempted by
the Mational Bank Act, 12 U.S.C. § 24(Seventh)
and OCC regulation, 12 C.F.R. § 7.4002, and to the
entry by the Court of a permanent injunction re-
straining him, and his successors and agents, in-
cluding the Tennessee Attorney General and Re-
porter, from future enforcement of Tennessee Code
Ann, § 45-2-617 against Plaintiff,

NOW, THEREFCRE. IT 1S HEREBY ORDERED,
ADJUDGED, AND DECREED that:

1. Tennessee Code Ann. § 45-2-617 is DECLARED
to be invalid, null, void, and without force of law

i 2009 Thomson Reuters/West, No Claim to Orig. US Gov. Works.
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Not Reported in F.Supp.2d, 2002 WL 3196574) (M.ID.Tenn.)
(Cite as: 2002 WL 31965741 (M.D.Tenn.))

under Article VI of the United States Constitution.
because it is presmpted by the National Bank Act,
12 US.C. § 24(Seventh) and OCC regulation, 12
C.F.E. § 7.4002;

2. Defendant Fred R. Lawson, in his official capa-
city as the Commissioner of the Tennessee Depart-
ment of Financial Institutions, as well as his suc-
cessors, agents, including the Tennessee Attorney
General and Reporter, and all other Tennessee of-
ficers and officials, are hereby permanently EN-
JOINED from enforcing or taking any other action
under Tennessee Code Ann. § 45-2-617 against
Plaintiff Bank of America, N A,

IT IS FURTHER ORDERED that the Court shall
retain jurisdiction of this action for the purposes of
enforcing the provisions of this Consent Judgment.

IT IS SO CORDERED.

M.D.Tenn., 2002,

Bank of America, N.A. v. Lawson

Not Reported in F.Supp.2d. 2002 WL 31965741
(M.D.Tenn.)

END OF DOCUMENT
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Tenn. Op. Atty. Gen. No. 06-072, 2006 WL 1197466 (Tenn.A.G.)

Office of the Attorney General
State of Tennessee

Opinion Ne. 06-072

April 17, 2006
Senate Bill 3813 Regarding Credit Cards
Honorable Tommy Kiiby
State Senator

QUESTIONS

I. To what extent does Senate Bill 3813 limit the charges or fees that a national bank may impose on retail mer-
chants for processing credit card transactions?

2. To the extent it applies to national banks, is Senate Bill 3813 preempted by the National Bank Act and, there-
fore, invalid under the Supremacy Clause of the United States Constitution?

3. In the event that application of the bill to national banks is preempted by federal law, are such limits also in-
applicable to state banks under the “wild card” statute, Tenn. Code Ann. § 45-2-6017

OPINIONS

1. The act limits the amount any credit card issuer in Tennessee, including a national bank. may Impose on re-
tail merchants for processing credit card transactions.

2. We think there is a substantial risk that a court would conclude that, to the extent it applies to national banks,
Senate Bill 3813 is preempted by the National Bank Act and regulations promulgated by the Comptroller of the
Currency under that act,

3. Yes, under the “wild card™ statute, state banks may exercise any of the powers that a national bank may exer-

cise. Thus, if the limits are preempted with respect to national banks, they would also be inapplicable to state
banks.

ANALYSIS
This opinion concerns Senate Bill 3813 ("SB 3813"), which is an act “to amend Tennessee Code Annotated,
Title 47, Chapter 22, relative to credit cards.” Section 3 of the bill provides:

(a) No card issuer shall charge to any retail merchant more than seventy-five hundreths of one percent
(0.75%) per transaction for all processing fees involving the use of a credit or debit card.

© 2009 Thomson ReutersWest. Mo Claim to Orig. US Gov. Works.
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Subsection (b) of § 3 would make a violation of subsection (a) an “unfair and deceptive act,” subject to the Ten-
nessee Consumer Protection Act, Tenn. Code Ann. §§ 47-18-101, ef seg. The bill would define the term “card is-
suer” as “a person doing business in Tennessee that issues a credit card or that person's agent or assignee with
respect to the card.” § 2(4). The term “retail merchant” means *a business with at least eighty percent (80%) of
its credit card transactions conducted through a credit card terminal.” § 2{R). The bill also defines the terms
*¢redit card™ and “debit card.”
“Credit card” or “card” means any card, plate, coupon book or other single credit device that is issued
primarily for consumer credit purposes and that may be used from time to time to obtain credit, including,
but not limited to. a card that may be used to effect transactions governed by chapter 11 of this title [retail
mstallment sales];
“Debit card” means any real or forged instrument, writing or other evidence known by any name issued with
or without a fee by an issuer for the use of a depositor in obtaining money, goods, services or anything else
of value, payment of which is made against funds previously deposited in an account with the issuer.
§ 2(6) & (7). The bill, therefore, seeks to regulate the fee that a credit card issuer may charge a retail merchant
as a processing fee when the merchant’s customers make their purchases by credit card or debit card.

|. Effect of Bill on National Banks

The first question is to what extent 5B 3813 limits the fees that a national bank may impose on retail merchants
for processing credit card transactions. By its terms, the bill applies to any “card issuer.” That term includes a
person doing business in Tennessee that issues a credit card or that person's agent or assignee with respect to the
card. Since national banks are not excluded from this definition, the bill would limit the fees that a national
bank, as a credit card issuer, may impose on retail merchants for processing credil card transactions.

2. Preemption

The second question is whether. as applied to national banks, Senate Bill 3813 is preempted under federal law
and, therefore, invalid under the Supremacy Clause of the United States Constitution. We think there is a sub-
stantial risk that a court would reach this conclusion, Under 12 C.ER. § 7.4002(a), the Office of the Comptroller
of the Currency (“OCC™) has granted a national bank the authority to charge its customers non-interest fees and
charges. This regulation does not exclude retailers who contract with credit card issuers. 12 CF.R. § 74002(d)
states that traditional preemption principles apply to state laws, “that purport to limit or prohibit charges or fees
described in this section.”” (Emphasis added). Traditionally, courts defer to OCC regulations. Chevron, [1S4. v
NRDC, 467 U.S. 837, 842-45, 104 S.Ct. 2778, 2781-83, §1 L.Ed.2d 694 (1984). Further, several courts have re-
cently found that federal law, as contained in OCC regulations, preempts state and local limitations on ATM sur-
charges for non-account holders: See, eg, Wells Fargo Bank, Texas, N.A v, James, 321 F3d 488, 495 {5th Cir,
2003) (state regulation of surcharges on check cashing fees preempted); Bank of America v, City and County of
San Francisco, 309 F.3d 551, 562-63 (9th Cir. 2002), cert. denied, 538 U.S, 1069, 123 8.Ct. 2220, 155 L.Ed.2d
1127 (2003); Bank One Utah v. Guitaw, 190 F.3d 844, 849 (8th Cir. 1999), cert. denied, 529 U.S. 1087, 120
S.Cr 1718, 146 L.Ed.2d 641 (2000); Metrobank v. Foster, 193 F.Supp2d 1156, 1161 (S.D. lowa 2002). These
fees are comparable to the merchant discount that Senate Bill 3813 seeks to limit, For these reasons, a court
would probably find that, at least as applied to national banks, Senate Bill 3813 is preempted by federal law.

3. State “Wild Card™ Statute

The last question is whether, in the event that Senate Bill 3813, as applied to national banks, is preempted by
federal law, the limits would be applicable to state banks under the Tennessee “wild card” statute. The State's
“wild card” statute appears at Tenn. Code Ann. § 45-2-601. It provides in relevant part that “any state bank may

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.
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eXErcise any power or engage in any activity which it could exercise or engage in if it were a national bank loc-
ated in Tennessee, subject to regulation by the commissioner for the purpose of maintaining the state bank's
safety and soundness.” Under the last sentence of this statute. any power accorded by federal law to a national
bank located in Tennessee is automatically extended to state banks, subject to regulation by the Commissioner
of Financial Institutions for the purpose of maintaining the state bank's safety and soundness. Op. Tenn. Att'y
Gen. 86-156 (September 2. 1986), Historically, this Office has interpreted this provision to permit state banks to
exercise any power that national banks may exercise, subject to the same terms and conditions, and subject 1o
state regulation to maintain the state bank's safety and soundness. Op. Tenn. Att'y Gen. 04-059 (April 7, 2004);
Op. Tenn. Att'y Gen. 02-103 (February 1, 2002) (state banks may invest in a subsidiary licensed as z title insur-
ance agent on the same terms and conditions as national banks); Op. Tenn. Ait'y Gen, 89-69 (May 1, 1989)
(state banks operating in towns of 5,000 or less, like national banks, may engage in insurance activities); Op.
Tenn. Att'y Gen. 87-192 (December 16, 1987) (since national banks are not prohibited from charging document
preparation fees in connection with their loans, state banks may also do so); Op. Tenn. Att'y Gen. 86-156
(September 2, 1986) (as a result of OCC regulations and federal case law, a state bank may operate an ATM
without being subject to state law regulations and geographic restrictions). Thus, if the limits under Senate Bill
3813 are preempted with respect to national banks, they would also be inapplicable to state banks,

Paul G. Summers
Attomey General

Michael E. Moore
Solicitor General

Ann Louise Vix
Senior Counsel

Tenn. Op. Atty. Gen. No. 06-072, 2006 WL 1197466 (Tenn.A.G.)
END OF DOCUMENT
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Robert 5. Holland Sharmon M. Hallund*

* Admitted fo Practice before
The Supeeme Courd af the United States

February 25, 2009
VIA FIRST CLASS U.S. MAIL

Honorable Mike Catalano

Clerk of the Tennessee Appellate Courts
100 Supreme Court Building

401 7" Avenue North

Nashville, Tennessee 37219

RE: Perition to Amend Rule 8 RPC 1,15
And Rule 43 Rules of Tennessee Supreme Court - [OLTA

Dear Honorable Catalano:

[ just received an advance sheet that was actually dated February 3, 2009, but I just
received on or about February 19, 2009 from West Publishing Company. For that reason, | think
that it is fair for you to extend the time for comment.

I note that the people that signed this Petition are either from large insurance defense
firms or from organizalions that wiil benefit by the extension of a mandatory [OLTA.

[ understand from another lawyer that the U.S. Supreme Court has basically said it is not
a use of someone else’s money. If that is true, whose money is it. In faet, it is my client’s
money. and it 1s an abuse of this to require me to submit my client’s money and then they not
receive the benefit of it.

I do not have a problem with me being required to maintain a Trust account as it has
always been that way since [ started practice in 1980, and it has always seemed reasonable to me.
However, if there was going to be interest to accrue to that, it would seem reasonable to me for
me to be allowed to pay the expenses of the account out of that interest, and then to refund to my
clients. However, | think that would certainly be almost impossible to do, and would take a lot of
calculation, so [ do not really suggest that. However, I do not suggest that it is appropriate to
take my client’s money, and give it to someone else. [ think that is purely wrong.
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Honorable Mike Catalano
February 23, 2009

As 1do not normally have a large amount of money in my Trust account, it will not
benefit these organizations in any event, Personally, I also object vou using by forced use my
chient’s money to donate to organizations that do not necessari ly meet mine or my client’s
charitable goals.

Of course, | do not have any problem with IOLTA as to different contributions as they,
and apparently their clients approve. However, myself nor my clients approve of this usage of
their money. [ consider an IOLTA account invasive of my rights and my clients rights. It is
particularly wrong to invade and take from clients money that belongs to them. If1 did that, |
would be disciplined.

In the nearly thirty (30) years that [ have practiced, | have never had a monetary dispute
with a client, except one client demanding his expense money back, and receiving it.

In the event you wish to make it mandatory, it seems to me appropriate to make it
mandatory for the big firms that already have accountants hired to handle their Trust account and
other matters rather than picking on small law firms.

[ would strongly urge the Supreme Court to craft an Order if it is necessary, that does not
impose on clients and on the lawyers involved. If it is done, 1 am just going to have to charge
additional fees, which is abhorrent to me, as I prefer to be friendly with mv clients, which of

course the insurance companies do not do. [ represent people and not big businesses or big
INsSurance companies.

With Ki:Ward& , )

Robert 8. Holland

RSH/mf
ce? File
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May 20, 2009

The Honorahle Michael Catalano
Clerk, Tennessee Supreme Court
Supreme Court Building, Room 100
401 Seventh Avenue North
Nashville, TN 37219

IN RE: PROPOSED AMENDMENT OF RULE 1.15 OF
RULES OF PROFESSIONAL CONDUCT AND
SUPREME COURT RULE 43

Dear Mike:

Attached for filing please find an original and six copies of a Comment
in reference to the above new matter,

As always, thank you for your cooperation. | remain,

Very truly yours,

P/ R

Allan F. Ramsaur
Executive Director

ce: George T. Lewis, President, Tennessee Bar Association
Debra L. House, Chair, Access To Justice Committee
Barr Bernstein, Executive Director, Tennessee Bar Foundation
Riney Green, Chair-Elect, Tennessee Bar Foundation
Tim Amos, Senior VP and General Counsel. Tennessee Bankers

Association
Service List

Tennesses Bar Center

171 Fourth Avenue North, Suite 400

Mashville, Tennesses 372192198
{615) 383-T421 » (BOO) BS9-6993
FAX (613) 297-8058

s thaiorg



IN THE SUPREME COURT OF TENNESSEE
AT NASHVILLE

)

INRE:  PROPOSED AMENDMENT ) No. M2008-02603-SC-RL1-RL
OF RULE 1.15 OF RULES )
OF PROFESSIONAL )
CONDUCT AND SUPREME )
COURT RULE 43 )

JOINT COMMENT OF THE
TENNESSEE BAR FOUNDATION,
TENNESSEE BAR ASSOCIATION

AND
TENNESSEE BANKERS ASSOCIATION

The Tennessee Bar Foundation, Tennessee Bar Association and Tennessee
Bankers Association respectfully request the opportunity to make this joint
comment to this Honorable Court notwithstanding the expiration of the comment
period in the above matter. This joint comment reflects agreement to offer further
adjustments to the language proposed 1o amend Tn. Sup. Ct. Rule 43. The joint
commenters now represent to the Court they are in agreement as to the operational
details of the proposed revisions to Tennessee’s Interest On Lawyers’ Trust

Accounts “IOLTA” Program.



BACKGROUND

On November 24, 2008, the Tennessee Bar Foundation, Tennessee Bar
Association, Tennessee Association for Justice and the Tennessee Alliance for
Legal Services petitioned this Honorable Court to make participation in
Tennessee’s IOLTA program mandatory for lawyers who deposit client funds for a
short duration or in small amounts and to enhance provisions for rate comparability

for such accounts maintained in financial institutions.

During the comment period, from December 18, 2008 and continuing through
February 20, 2009, the Tennessee Bar Foundation and the Tennessee Bar
Association held discussions with the Tennessee Bankers Association resulting in
an additional comment and a modification to the original November 24 proposal.

This comment was timely filed on February 20, 2009,

Parallel to those discussions, the Tennessee Bankers Association timely filed a

comment with proposed changes.



Subsequent to the filing of those comments, the Tennesses Bar Foundation,
Tennessee Bar Association and Tennessee Bankers Association have continued
their discussions towards the end of a mutually agreeable set of operational

adjustments. This joint comment represents the fruits of those discussions.

DISCUSSION

As represented by the redline submitted as “Exhibit “A,” the additional changes to
the operational details reflect the clarification of language in the current parlance
of banking operations and improved specificity as to types of accounts which may

be employed.

Exhibit “B" is a redline showing the original proposal made by the petitioners and
combining the changes offered in the February 20, 2009 comment of the Tennessee
Bar Foundation, Tennessee Bar Association and Tennessee Bankers Association

along with the changes offered here by the joint commenters in today's comment.

Finally, we offer Exhibit “C” which is a “clean” version as the petitioners and the
Tennessee Bankers Association now propose it be adopted. As noted in the

-
]



February 20 comment filed by the Tennessee Bankers Association. the banks in
Tennessee have supported the IOLTA program and have reiterated their support
for the program. The comment filed sought clarification and revision to the
operational details of the Tennessee Supreme Court Rule 43 as proposed. The

adoption of the proposal with these revisions will accomplish that clarification.

With these revisions, the Tennessee Bar Foundation, Tennessee Bar Association
and Tennessee Bankers Association urge the early adoption of the proposed
amendments. The need to begin to enhance funding for programs for the poor is
urgent. Lawyers will need to begin to adjust their accounts through the Fall in
order to come into complete compliance effective January 1, 2010. Preparation for
implementation of the changes by the Tennessee Bar Foundation should proceed
throughout Summer. In addition, with the new compliance reporting requirement
proposed to be implemented by the Tennessee Supreme Court Board of
Professional Responsibility, preparation of the appropriate sections of the annual
lawyer registration form and process should begin so that there is no disruption in

that process.



CONCLUSION

For the reasons stated above, the joint commenters respectfully request that the

Court accept this additional comment and adopt the amendments to RPC 1.15 and

revised amendments to Tennessee Supreme Court Rule 43 filed herewith.

RESPECTFULLY SUBMITTED,

By: /s/ by permission

GEORGE T. LEWIS (07018)

President,

Tennessee Bar Association

Baker, Donelson, Bearman, Caldwell
& Berkowitz, PC

165 Madison Avenue, Suite 2000

Memphis, TN 38103

(901) 526-2000

- /s/ by permission

DEBRA L. HOUSE (013278)

Chair, Tennessee Bar Association
Access To Justice Commitiee

Chair, Tennessee Alliance for Legal
Services Board of Directors

Legal Aid Society of East TN

502 S. Gay Street. Suite 404

Knoxville, TN 37902

(865) 637-0484
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By: /s/ by permission

BARRI BERNSTEIN (011405)
Executive Director,

Tennessee Bar Foundation

618 Church Street, Suite 120
Nashville, TN 37219

(615) 242-1531

By: /s/ by permission

B. RINEY GREEN (007047)
Chair-Elect,

Tennessee Bar Foundation

Bass, Berry & Sims PLC

315 Deaderick Street. Suite 2700
Nashville, TN 37238

(615) 742-7866

By: /s/ by permission

TIMOTHY AMOS (005969)
Senior VP and General Counsel.
Tennessee Bankers Association
211 Athens Way, Suite 100
Nashville, TN 37228

(615) 244-4871



At TR —

ALLAN F. RAMSAUR (5764)
Executive Director,

Tennessee Bar Association
Tennessee Bar Center

221 Fourth Avenue North, Suite 400
Nashville, Tennessee 37219-2198
(615) 383-7421

CERTIFICATE OF SERVICE

The undersigned certifies that a true and correct copy of the foregoing has
been served upon the individuals and organizations identified in Exhibit “D" by
regular U.S. Mail, postage prepaid on [f¥) a,\, 28 2009

Il CR—_

r“-.l an F. Ramsaur



EXHIBIT “A"
Drafi-April 28 May 18, 2009
el the Tennessee Bar Foundation.
the Tennessee Bar Association and
the—tennessee-Alliance for Legal Services

Proposed

Supreme Court Rule 43

Interest On Lawyers' Trust Accounts

Tennessce Supreme Court Rule 8. Rule of Professional Conduet 1.15. requires that
Tennessee lawyers who maintain pooled trust checking accounts for the deposit of client funds

participate in the IOLTA (Interest On Lawyers’ Trust Accounts) program.

The following rule shall govern the operation of IOLTA accounts and the IOLTA

program:

1. The determination of whether or not a financial institution is an eligible nstitution which
meets the requirements of this Rule shall be made by the Tennessee Bar Foundation. the
organizational administrator of the IOLTA program. The Foundation shall maintain a list of
eligible financial institutions and shall make that list available to Tennessee lawyers. The

selection of an institution from the list of those eligible rests with the lawyer or law firm.

P Eligible institutions are those financial institutions which voluntarily offer [OLTA
accounts and comply with the requirements of this Rule. including maintaining IOLTA accounts
which pay the highest interest rate or dividend gencrally available from the institution to its non-
IOLTA account customers in a local market area when IOLTA accounts meet or exceed the

same minimum balance or other eligibility qualifications, if any. To determine the highest
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EXHIBIT “A”

interest rate or dividend generally available from the institution to its non-10LTA accounts.
eligible institutions may consider factors, in addition to the IOLTA account balance, customarily
considered when setting interest rates or dividends for customers, provided that such factors do
not discriminate between IOLTA accounts and accounts of non-IOLTA customers and that these
factors do not include that the account is an IOLTA account. The determination of the highest
interest rate or dividend generally available shall not include consideration of promotional rates
that are offered by the financial institution for a limited time-enty. Nothing in this Rule shall

prohibit an eligible institution from paying an interest rate or dividend hi gher than required

herein.

3. I a financial institution offers one or more of the following product types to its non-
IOLTA customers and an IOLTA account qualifies for one or more of the products pursuant o
Section 2 of this Rule, then. in order to be an eligible financial institution. the financial
institution must pay an interest rate on the IOLTA account equal to the highest yield available at
that financial institution among those product types. The financial institution may. at its
discretion. either use the identified product or products as the I0LTA account or pay the
equivalent yield on the IOLTA account in lieu of using the highest yield bank product(s)
identified:

(a) A business checking account with an automated investment feature. such as an
overnight investment in repurchase agreements or money market funds fully collateralized by or
invested solely in United States government securities which are direct debt obligations of the

government of the United States or of agencies or instruments thereof guaranteed by the full faith
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EXHIBIT “A”

and credit of the government of the United States as to the payment of principal and interest at
maturity; or

(b) A checking account paying preferred interest rates. such as market based or
indexed rates; or

(c) A public funds. interest-bearing checking account, such as accounts used for
governmental agencies and other non-profit organizations: or

(d) An interest bearing checking account such as a negotiable order of withdrawal
(NOW) account, or business checking account with interest: or

(e) A business demand deposit checking-interest bearing transaction account (when
permitted by federal law): or

(0 Any other suitable interest-bearing deposit account with or tied to unlimited check

writing ability offered by the institution to its non-IOLTA customers,

4, As an alternative to compliance under Section 3, a financial institution may also comply
with this rule if it agrees to pay a rate voluntarily negotiated with the Foundation to be in effect
for and remain unchanged during a period of up to twelve months as provided pursuant to a

voluntary agreement between the financial institution and the Foundation.

5. A daily financial institution repurchase agreement shall be fully collateralized by United
States Government Securities, and may be established only with an eligible institution that is
“well capitalized” or “adequately capitalized” as those terms are defined by applicable federal

statutes and regulations,

6. An open-end money-market fund shall be invested solely in United States Government

Securities or repurchase agreements fully collateralized by United States Government Securities

Paze 3 of 13



EXHIBIT “A™

and shall hold itself out as a “money market fund” as that term is defined by federal statutes and
regulations under the Investment Company Act of 1940 and. at the time of the investment, shall

have total assets of at least two hundred fifty million dollars ($250,000,000).

T An eligible financial institution participating in the lOLTA program must also:

(a) Remit interest or dividends net of any allowable service charges or fees,

preferably monthly. but at least quarterly, to the Tennessee Bar Foundation:

(h) Transmit to the Tennessee Bar Foundation, in a format specified by the Tennessee

Bar Foundation, a report which contains:

(1) the name of the lawyer or law firm on whose account the remittance is
sent;

(i) the account number;

(i) the balance on which the interest rate is applied;

{iv)  the rate of interest or dividends applied;

(v)  the gross interest or dividends eamned;

(vi)  the type and amount of any allowable service charges or fees deducted:
and

(vii)  the net amount remitted.
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EXHIBIT “A™

A linancial institution which maintains more than thirty [OLTA accounts, may. at the

request of the Tennessee Bar Foundation. be required to transmit the report in an electronic

format.
(c) Transmit information to the lawyer or law firm maintaini ng that account in
accordance with the institution’s normal procedures for reporting to depositors.
8. No financial institution service charges or fees may be deducted from the principal of any

IOLTA account.

9. Deductions by the financial institution from interest earned may only be for allowable
reasonable service charges or fees calculated in accordance with the institution’s standard
practice for non-IOLTA customers. For purposes of this Rule, “allowable reasonable service
charges or fees” are defined as:

{a) per check or electronic debit charges:

(b) per deposit_or electronic credit charges:

(c) a fee in lieu of minimum balance;

(d) FDIC insurance fees or FDIC account guarantee fees:

(e)  asweep lee; and

(f} a reasonable TOLTA account administrative fee.

Other financial institution service charges or fees shall not be deducted from IOLTA

account interest and shall be the responsibility of, and may be charged 1o, the lawver or law firm

maintaining the [OLTA account. Nothing in this Rule shall be construed to require that a
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EXHIBIT “A™

financial institution charge fees on an IOLTA account. nor does anything in this Rule prohibit a

financial institution from waiving or discounting fees associated with an IOLTA account.

10. Allowable reasonable service charges or fees in excess of the interest earned on any one

IOLTA account may not be deducted from interest earned on any other [OLTA account.

1 I1"the Tennessee Bar Foundation, for any reason, determines a financial institution does
not meet the requirements of this rule. the Tennessee Bar Foundation will notify the financial
mstitution. The financial institution will be provided not less than thirty days to take corrective

action that results in compliance with this rule.

12, Alawyer, law firm or financial institution that objects to a determination of the
Tennessee Bar Foundation that a financial institution is not an eligible institution under Section 1
through 10 of this Rule or a lawyer who objects to a determination of the Tennessee Bar
FFoundation that the lawyer is not eligible for an exemption under Section 14(e), may appeal such
determination to the Board of Professional Responsibility in accordance with regulations adopted

by the Board of Professional Responsibility.

13 Interest transmitted shall, after deductions for the necessary and reasonable
administrative expenses of the Tennessee Bar Foundation for operation of the IOLTA progran,

be distributed by that entity. in proportions it deems appropriate, for the following purposes:

(a) To provide legal assistance to the poor:
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EXHIBIT =A™
(b) To provide student loans, grants, and/or scholarships 10 deserving law students:

(¢} Toimprove the administration of justice: and

(d) For such other programs for the benefit of the public as are specifically approved

by the Tennessee Supreme Court.

14. Unless exempt under this Section 14, every lawyer admitted to practice in Tennessee
shall certify in the lawyer’s annual registration statement required by Tennessee Supreme Court
Rule 9, Section 20.5, as a condition of licensure, that all funds in the lawyer’s possession that are
required pursuant to RPC 1.15(b) to be held in an IOLTA account are. in fact. so held and shall
list the name(s) of the financial institution(s) and account number(s) where such funds are
deposited. This certification shall be made on a form provided by the Board of Professional
Responsibility and shall be submitted by the lawyer within the time period set forth in Rule 9,

Section 20, for the annual registration statement.

A lawyer licensed in Tennessee is exempt, and shall so certify on the lawyer’s annual

registration stalement, if:

(a) the lawyer is not engaged in the private practice of law in the State of Tennessee:

(b) the lawyer serves as a Judge, Attorney General, Public Defender. U.S. Attorney,

District Attorney. corparate counsel. teacher of law. on active duty in the armed

Page 7 of 13
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(c)

(d)

(e)

Page 8 of 13

forces or emploved by state. local or federal government and not otherwise

engaged in the private practice of law:

the lawyer does not have an office in Tennessee: however. for purposes of this
Rule. a lawyer who practices, as a principal, employee, of counsel, or in any other
capacity, with a firm that has an office in Tennessee shall be deetmed for purposes
ol this Rule to have an office in Tennessee if the lawyer utilizes one or more
offices of the firm located in Tennessee more than the lawyer utilizes one or more

offices of the firm located in any other single state:

under regulations adopted by the Board of Professional Responsibility under
criteria established upon recommendation of the Tennessee Bar Foundation. the
lawyer or law firm is exempted from maintaining an IOLTA account because -
such an IOLTA account has not and cannot reasonably be expected to produce

interest or dividends in excess of allowable reasonable fees: or

the lawyer is exempted by the Tennessee Bar Foundation from the application of
this Rule following a written request for exemption by the lawyer and
determination by the Tennessee Bar Foundation that no eligible financial
institution (as defined and determined in accordance with this Rule 43} is located

within reasonable proximity of that lawyer,



EXHIBIT “A™

15; Upon its receipt of a lawver's certification under Section 14 of this Rule, the Tennessee
Bar Foundation shall, on or before March 31 of each year, report to the Board of Professional
Responsibility any evidence of the lawver's noncompliance known by the Tennessee Bar

Foundation. Noncompliance with this Rule will result in the following action:

{a) On or before May 15 of each year, the Board of Professional Responsibility shall
compile a list of those lawyers who are not in compliance with this Rule. On or
before the first business day of May of each vear, the Board of Professional
Responsibility shall serve each lawyer on the list compiled under this Rule a
Notice of Noncompliance requiring the lawyer to remedy any deficiencies
identified in the Notice on or before May 31 of that year. Each lawyer to whoma
Notice of Noncompliance is issued shall pay to the Board of Professional
Responsibility a Noncompliance Fee of One Hundred Dollars ($100.00). Such
Noncompliance Fee shall be paid on or before May 31 of that year, unless the
lawyer shows to the satisfaction of the Chief Disciplinary Counsel that the Notice

of Noncompliance was erroneously issued, in which case no such fee shall be due.

(b) On or before May 31 of that year, each lawyer on whom a Notice of
Noncompliance is served also shall file with the Board of Professional
Responsibility an affidavit, in the form specified by the Board of Professional
Responsibility. attesting that anv identified deficiencies have been remedied. In
the event a lawyer fails to timely remedy any such deficiency or fails to timely

file such affidavit, the lawyer shall pay to the Board of Professional

Page 9 of 13
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(c)

(d)

Page 10 of 13

Responsibility, in addition to the Noncompliance Fee. g Delinguent Compliance

Fee of Two Hundred Dollars ($200.00).

On or before June 30 of each year, the Board of Professional Responsibility shall:
(i) prepare a proposed Suspension Order listing all lawyers who were issued
Notices of Noncompliance and who failed to remedy their deficiencies by May
312 (ii) submit the proposed Suspension Order to the Supreme Court; and (iii)
serve a copy of the proposed Suspension Order on each lawyer named in the
Order. The Supreme Court will review the proposed Suspension Order and enter
such order as the Court may deem appropriate suspending the law license of each
lawyer deemed by the Court to be not in compliance with the requirements of this

Rule.

Each lawyer named in the Suspension Order entered by the Court shall file with
the Board of Professional Responsibility an affidavit in the form specilied by the
Board of Professional Respﬂnsihilil-}'. attesting that any identified deficiencies
have been remedied and shall pay to the Board of Professional Responsibility. in
addition to the Noncompliance Fee and the Delinquent Compliance Fee, a Five
Hundred Dollar ($300.00) Suspension Fee as a condition of reactivation of his or
her law license. Payment of all fees imposed 'b;r' this section shall be a
requirement for compliance with this Rule and for reactivation of a license. The

Board of Professional Responsibility shall not reactivate the license of any lawyer
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whose license is suspended pursuant to this Rule until the Chief Disciplinary
Counsel certifies compliance with the requirements of this Rule.

(e) All notices required or permitted to be served on a lawyer under the provisions of
this Rule shall be served by United States Postal Service Certified Mail. return
receipt requested, at the address shown in the most recent registration statement
filed by the lawyer pursuant to Supreme Court Rule 9, Section 20.5. and shall be
deemed to have been served as of the postmark date shown on the Certified Mail

Receipt.

16.  The Board of Professional Responsibility, acting in concert with the Tennessee Bar
Foundation, may promulgate such forms and procedures to implement Sections 14 and 15 of this

Rule and of Supreme Court Rule 8, RPC 1.15.

17.  The information contained in the statements forwarded to the Tennessee Bar Foundation
under Section 14 and/or Section 13 of this Rule shall remain confidential other than as to
Tennessee Supreme Court or the Board of Professional Responsibility. The Tennessee Bar
Foundation shall not release any information contained in such statements other than as a
compilation of data from such statements, except as directed in writing by the Tennessee

Supreme Court or the Board of Professional Responsibility or in response Lo a subpoena.

18, Transition Provisions. For the purpose of adopting regulations consistent with this Rule
and educating the bar and financial institutions regarding the new requirements, the provisions of
Rule 43 authorizing regulations and approval shall take effect upon entry of order adopting the

Rule by the Tennessee Supreme Court.

Page 11 of 13
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For the purposes of certification on annual registrations by lawyers required in Tennessee
Supreme Court Rule 43 and the provisions of Tennessee Supreme Court Rule 8, RPC 1.15

requiring deposit in IOLTA accounts, these amendments shall take effect on January 1, 2010).
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EXHIBIT “B= SubmittedFebruary- 20 May 18, 2009
by-the TennesseeBar Foundatien,
thetennessee BarAssociation-and
the Fennessee-Alliance for Legal Services
Proposed

Supreme Court Rule 43

Interest On Lawvers' Trust Accounts

Tennessee Supreme Court Rule 8, Rule of Professional Conduct 1.15. requires that
Tennessee lawyers who maintain pooled trust checking accounts for the deposit of client funds

participate in the IOLTA (Interest On Lawyers' Trust Accounts) program.

The following rule shall govern the operation of [OLTA accounts and the [OLTA

program:

1y The determination of whether or not a financial institution is an eligible institution which
meets the requirements of this Rule shall be made by the Tennessee Bar Foundation. the
organizational administrator of the IOLTA program. The Foundation shall maintain a list of
cligible financial institutions and shall make that list available to Tennessee lawvers. The

selection of an institution from the list of those eligible rests with the lawyer or law firm.

2. Eligible institutions are those financial institutions which voluntarily offer IOLTA
accounts and comply with the requirements of this Rule, including maintaining IOLTA accounts
which pay the highest interest rate or dividend generally available from the institution to its non-
[OLTA account customers in_a Jocal market area when IOLTA accounts meet or exceed the

same minimum balance or other eligibility qualifications. if any. To determine the highest

Page | of 13
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inferest rate or dividend generally available from the institution to its non-10LTA dccounts,
eligible institutions may consider factors, in addition to the IOLTA account balance. customarily
considered when setting interest rates or dividends for customers, provided that such factors do
not discriminate between IOLTA accounts and accounts of non-1OLTA customers and that these

lactors do not include that the account is an IOLTA account. The de ¢rmination of the highest

interest rate or dividend “available shall not include consideration of promotional rates

that.are offered by the financial institution for a limited time, Nothing in this Rule shall prohibit

an eligible institution from paying an interest rate or dividend higher than required herein.

3, fa——TEligiblefinancial institutions-satishithe-requirements of this-Rule by-pavinglf a

an interest rate on the IOLTA aceountsaccount equal to the highest vield available at that

financial institution among eertain product types-(ifthe produet is-available from the-Braneial

equivalent yield on the TOLTA account in Jiey of using the highest vield bank produci(s)

identified:

tH——Wsing the identified productas the IOLTA aceount—or
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tit)—Paying-the-equivalentyield on-the-existing 1OLTA-aceountin-iew-of wsing
the-highest vield bank produet

th——Tlheproduct types-that- may-be-used are:
f-(a) A business checking account with an automated investment feature. such as an overnight
investment in repurchase agreements or money market funds fully collateralized by or invested
solely in United States government securities which are direct debt obligations of the
government of the United States or of agencies or instruments thereof guaranteed by the full faith
and credit of the government of the United States as to the pavment of principal and interest at
maturity;_or
(b)) A checking account paying preferred interest rates, such as meney-markel based or

indexed rates: or

Hi—A-severnment{c) ___A public funds interest-bearing checking account, such as
accounts used for munieipal-depositsgovernmental agencies and other non-profit organizations:

ar

(e) A business demand deposit checking-interest bearing trapsaction account (whep

permitied by federal law); or
H(f) Any other suitable interest-bearing deposit account with or tied to unlimited check
writing ability offered by the institution to its non-10LTA customers:
(v —— ¢ gasaitaheckina Liaiis o
l iriod bboddal dawd,
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4. As an alternative to the-eptonstncompliance under Section 3. a financial institution may

also comply with this Rulerule if it agrees 10 pay a rate speettied-bevoluntarily negotiated with

the Foundation fif-the-Feundationchooses to-specifi-a ratewhich-wouldto be in effect for and
remain unchanged during a period of up to twelve months as provided pursuant to a voluntary

agreement between the [inancial institution and the Foundation.

=)

A daily financial institution repurchase agreement shall be fully collateralized by United
States Government Securities. and may be established only with an eligible institution that is
“well capitalized” or “adequately capitalized” as those terms are defined by applicable federal

statutes and regulations,

6. An open-end money-market fund shall be invested solely in United States Government

Securities or repurchase agreements fully collateralized by United States Government Securities
and shall hold itself out as a “money market fund” as that term is defined by federal statutes and
regulations under the lmrc.%lm-lz:*m Company Act of 1940 and, at the time of the investment, shall

have total assets of at least two hundred fifty million dollars ($250,000.,000,

5 An eligible financial institution participating in the TOLTA program must also:

(a) Remit interest or dividends net ol any allowable service charges or fees.

preferably monthly, but at least quarterly, to the Tennessee Bar Foundation;

(b) Transmit to the Tennessee Bar Foundation, in a format specified by the Tennessee

Bar Foundation, a report which contains:

Paged of 13
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(i) the name of the lawyer or law firm on whose account the remittance is
sent:

(11) the account number:

(iii)  the balance on which the interest rate is applied:

(iv)  the rate of interest or dividends applied;

(v) the gross interest or dividends earned:

(vi)  the type and amount of any allowable service charges or fees deducted:

and

{vil)  the net amount remitted.

A linancial institution which maintains more than thirty [OLTA accounts. may, at the
request of the Tennessee Bar Foundation, be required to transmit the report in an electronic
format.

(¢) Transmit information to the lawver or law firm maintaining that account in

accordance with the institution’s normal procedures for reporting to depositors.

8. No financial institution service charges or fees may be deducted from the principal of any

IOLTA account,

9. Deductions by the financial institution from interest earned may only be for allowable

reasonable service charges or fees caleulated in accordance with the institution’s standard

Page S of |3
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practice for non-IOLTA customers. For purposes of this Rule. “allowable reasonable service
charges or fees™ are defined as:

(a) per check or electronic debit charges;

(b)  per deposit or elgctronic eredit charges:

(e} afeein lieu of minimum balance:

(d)  {federaldeposuFDIC insurance_fees or FDIC account guarantee fees:

(¢)  asweep fee: and

(f) a reasonable JOLTA account administrative fee.

Other financial institution service charges or fees shall not be deducted from [OLTA
account interest and shall be the responsibility of, and may be charged to, the lawyer or law firm
maintaining the IOLTA account. Nothing in this Rule shall be construed 1o require that a
financial institution charge fees on an IOLTA account, nor does anything in this Rule prohibit a

financial institution from waiving or discounting fees associated with an IOLTA account,

10.  Allowable reasonable service charges or fees in excess of the interest earned on any one

IOLTA account may not be deducted from interest earned on any other IOLTA account.

1. If the Tennessee Bar Foundation, for any reason, determines a financial institution does
not meet the requirements of this rule, the Tennessee Bar Foundation will notify the {inancial
institution, The financial institution will be provided not less than thirty days to take corrective

action that results in compliance with this rule.
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12, A lawyeres, law firm wheor financial institution that objects (o a determination of the
Tennessee Bar Foundation that a finaneial institution is not an eligible institution under Section |
through 10 of this Rule or a lawyer who objeets to a determination of the Tennessee Bar
Foundation that the lawyer is not eligible for an exemption under Section 14(e), may appeal such
determination to the Board of Professional Responsibility in accordance with regulations adopted

by the Board of Professional Responsibility.

13. Interest transmitted shall, after deductions for the necessary and reasonable
administrative expenses of the Tennessee Bar Foundation for operation of the IOLTA program.,

be distributed by that entity. in proportions it deems appropriate, for the following purposes:
(a) To provide legal assistance to the poor;
(b) To provide student loans, grants, and/or scholarships to deserving law students:
(c) To improve the administration of justice: and
(d) FFor such other programs for the benefit of the public as are specifically approved

by the Tennessee Supreme Court,

14, Unless exempt under this Section 14. every lawyer admitted to practice in Tennessee
shall certify in the lawyer’s annual registration statement required by Tennessee Supreme Court
Rule 9, Section 20.5. as a condition of licensure. that all funds in the lawyer’s possession that are
required pursuant to RPC 1.15(b) to be held in an [OLTA account are. in fact. so held and shall

list the name(s) of the financial institution(s) and account number(s) where such funds are
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deposited. This certification shall be made on a form provided by the Board of Professional
Responsibility and shall be submitted by the lawyer within the time period set forth in Rule 9.

Section 20, for the annual registration statement,

A lawyer licensed in Tennessee is exempt. and shall so certify on the lawyer’s annual

registration statement, if;

(a) the lawyer is not engaged in the private practice of law in the State of Tennessee:

(b) the lawyer serves as a Judge. Attorney General, Public Defender, U S. Altorney.
District Attorney. corporate counsel, teacher of law. on aclive duty in the armed
forces or employed by state, local or federal government and not otherwise

engaged in the private practice of law:

(¢)  the lawyer does not have an office in Tennessee; however. for purposes of this
Rule. a lawyer who practices. as a principal. employee. of counsel. or in any other
capacity, with a {irm that has an office in Tennessee shall be deemed for purposes
of this Rule to have an office in Tennessee if the lawver utilizes one or more
offices of the firm located in Tennessee more than the lawver utilizes one or more

offices of the firm located in any other single state:

(d) under regulations adopted by the Board of Professional Responsibility under

criteria established upon recommendation of the Tennessee Bar Foundation. the

Pape 8 of 13
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(el

lawyer or law firm is exempted from maintaining an [OLTA dccount hecause
such an IOLTA account has not and cannot reasonably be expected to produce

interest or dividends in excess of allowable reasonable fees: or

the lawyer is exempted by the Tennessee Bar Foundation fron the application ol
this Rule following a written request for exemption by the tlawyer and
determination by the Tennessee Bar Foundation that no eligible financial
institution (as defined and determined in accordance with this Rule 43) is located

within reasonable proximity of that lawyer,

15. Upon its receipt of a lawyer’s certification under Section 14 of this Rule. the Tennessce

Bar Foundation shall. on or before March 31 of each year. report to the Board of Professional

Responsibility

any evidence of the lawyer’s noncompliance known by the Tennessee Bar

Foundation. Noncompliance with this Rule will result in the following action:

(a)

Page 9 of 13

On or before May 135 of each vear, the Board of Professional Responsibility shall
compile a list of those lawyers who are not in compliance with this Rule. On or
before the first business day of May of each vear, the Board of Professional
Responsibility shall serve each lawyer on the list compiled under this Rule a
Notice of Noncompliance requiring the lawyer to remedy any deficiencies
identified in the Notice on or before May 31 of that year. Fach lawyer to whom a
Notice of Noncompliance is issued shall pay to the Board of Professional

Responsibility a Noncompliance Fee of One Hundred Dollars ($100.00). Such
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(b)

()

Page 10 of 13

Noncompliance Fee shall be paid on or before May 31 of that year. unless the
lawyer shows to the satisfaction of the Chiel Disciplinary Counsel that the Notice

of Noncompliance was erroneously issued, in which case no such fee shall be due.

On or before May 31 of that year, each lawver on whom a Notice of
Noncompliance is served also shall file with the Board of Professional
Responsibility an affidavit. in the form specified by the Board of Professional
Responsibility, attesting that any identified deficiencies have been remedied. In
the event a lawyer fails to timely remedy any such deficiency or fails to timely
file such affidavit. the lawyer shall pay to the Board of Professional
Responsibility, in addition to the Noncompliance Fee, a Delinquent Compliance

Fee of Two Hundred Dollars ($200.00).

On or before June 30 of each year, the Board of Professional Responsibility shall:
(i) prepare a proposed Suspension Order listing all lawvers who were issued
Notices of Noncompliance and who failed to remedy their deficiencies by May
31: (ii) submit the proposed Suspension Order to the Supreme Court: and (iii)
serve a copy of the proposed Suspension Order on each lawyer named in the
Order. The Supreme Court will review the proposed Suspension Order and enter
such order as the Court may deem appropriate suspending the law license of each
lawyer deemed by the Court to be not in compliance with the requirements of this

Rule.
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(d)

(e)

Each lawyer named in the Suspension Order entered by the Court shall file with
the Board of Professional Responsibility an affidavit in the form specilied by the
Board of Professional Responsibility, attesting that any identified deficiencies
have been remedied and shall pay to the Board of Professional Responsibility, in
addition to the Noncompliance Fee and the Delinquent Compliance Fee. a Five
Hundred Dollar ($500.00) Suspension Fee as a condition of reactivation of his or
her law license. Payment of all fees imposed by this section shall be a
requirement for compliance with this Rule and for reactivation of a license. The
Board of Professional Responsibility shall not reactivate the license of any lawyer
whose license is suspended pursuant to this Rule until the Chief Disciplinary
Counsel certifies compliance with the requirements of this Rule.

All notices required or permitted to be served on a lawyer under the provisions of
this Rule shall be served by United States Postal Service Certified Mail. return
receipt requested. at the address shown in the most recent registration statement
filed by the lawyer pursuant to Supreme Court Rule 9, Section 20.5. and shall be
deemed to have been served as of the postmark date shown on the Certified Mail

Receipt.

16.  The Board of Professional Responsibility. acting in concert with the Tennessee Bar

Foundation. may promulgate such forms and procedures to implement Sections 14 and 15 of this

Rule and of Supreme Court Rule 8, RPC 1.15.

17. The information contained in the statements forwarded to the Tennessee Bar Foundation

under Section

Page 11 of 13

14 and/or Section 15 of this Rule shall remain confidential other than as to
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Tennessee Supreme Court or the Board of Professional Responsibility. The Tennessee Bar
Foundation shall not release any information contained in such statements other than as a
compilation of data from such statements, except as directed in wriling by the Tennessee

Supreme Court or the Board of Professional Responsibility or in response to a subpoena.

I8, Transition Provisions. For the purpose of adopting regulations consistent with this Rule
and educating the bar and financial institutions regarding the new requirements, the provisions of
Rule 43 authorizing regulations and approval shall take effect upon entry of order adopting the

Rule by the Tennessee Supreme Court.

For the purposes of certification on annual registrations by lawyers required in Tennessee
Supreme Court Rule 43 and the provisions of Tennessee Supreme Court Rule 8. RPC 1.15

requiring deposit in IOLTA accounts. these amendments shall take effect on Januvary 1, 2010.

FLRIAUTe
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EXHIBIT “C” May 18. 2000

Proposed

Supreme Court Rule 43

Interest On Lawyers' Trust Accounts

Tennessee Supreme Court Rule 8, Rule of Professional Conduct 1.15, requires that
Tennessee lawyers who maintain pooled trust checking accounts for the deposit of client funds

participate in the [OLTA (Interest On Lawvers® Trust Accounts) program.

The following rule shall govern the operation of IOLTA accounts and the TOLTA

Prograim.

I The determination of whether or not a financial institution is an el igible institution which
meets the requirements of this Rule shall be made by the Tennessee Bar Foundation. the
organizational administrator of the IOLTA program. The Foundation shall maintain a list of
eligible financial institutions and shall make that list available to Tennessee lawyers. The

selection of an institution from the list of those eligible rests with the lawver or law firn.

2 Eligible institutions are those financial institutions which voluntarily offer [O1.TA
accounts and comply with the requirements of this Rule. including maintaining IOLTA accounts
which pay the highest interest rate or dividend generally available from the institution to its non-
IOLTA account customers in a local market area when [OLTA accounts meet or exceed the
same minimum balance or other eligibility qualifications, if any. To determine the highest

interest rate or dividend generally available from the institution to its non-IOLTA accounts.

Pape | of 1
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eligible institutions may consider factors. in addition to the TOLTA account balance. customarily
considered when setting interest rates or dividends for customers, provided that such factors do
not discriminate between IOLTA accounts and accounts of non-IOLTA customers and that these
factors do not include that the account is an IOLTA account. The determination of the highest
interest rate or dividend generally available shall not include consideration of promotional rates
that are offered by the financial institution for a limited time. Nothing in this Rule shall prohibit

an eligible institution from paying an interest rate or dividend higher than required herein.

3. If a finaneial institution offers one or more of the following product types to its non-
IOLTA customers and an IOLTA account qualifies for one or more of the products pursuant to
Section 2 of this Rule, then, in order to be an eligible financial institution. the financial
institution must pay an interest rate on the IOLTA account equal to the highest yield available at
that financial institution among those product types, The financial institution may, at its
discretion. either use the identitied product or products as the IOLTA account or pay the
cquivalent yield on the IOLTA account in lieu of using the highest vield bank product(s)
identified:

{a) A business checking account with an automated investment feature. such as an
overnight investment in repurchase agreements or money market funds fully collateralized by or
invested solely in United States government securities which are direct debt obligations of the
government of the United States or of agencies or instruments thereof guaranteed by the full faith
and credit of the government of the United States as to the payment of principal and interest at

maturity: or
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(b) A checking account paying preferred interest rates, such as market based or
indexed rates: or

(c) A public funds interest-bearing checking account, such as accounts used for
governmental agencies and other non-profit organizations: or

(d)  Aninterest bearing checking account such as a negotiable order of withdrawal
(NOW) account, or business checking account with interest: or

(e) A business demand deposit checking-interest bearing transaction account (when
permitted by federal law); or

( Any other suitable interest-bearing deposit account with or tied to unlimited check

writing ability offered by the institution to its non-IOLTA customers,

4. As an alternative to compliance under Section 3. a financial institution may also comply
with this rule if it agrees to pay a rate voluntarily negotiated with the Foundation to be in effect
for and remain unchanged during a period of up to twelve months as provided pursuant to a

voluntary agreement between the financial institution and the Foundation.

3 A daily financial institution repurchase agreement shall be fully collateralized by United
States Government Securities, and may be established only with an eligible institution that is
“well capitalized” or “adequately capitalized™ as those terms are defined by applicable federal

statutes and regulations.

6. An open-cnd money-market fund shall be invested solely in United States Government

Securities or repurchase agreements fully collateralized by United States Government Securities

and shall hold itself out as a “money market tund™ as that term is defined by federal statutes and
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regulations under the Investment Company Act of 1940 and. at the time of the investment. shall

have total assets of at least two hundred fitty million dollars ($250.000,000).

FE An eligible financial institution participating in the IOLTA program must also:

(a) Remit interest or dividends net of any allowable service charges or fees,

preferably monthly. but at least quarterly, to the Tennessee Bar Foundation:

(b) Transmit to the Tennessee Bar Foundation, in a format specified by the Tennessee

Bar Foundation. a report which contains:

(i) the name of the lawyer or law firm on whose account the remittance is
sent;

(i) the account number;

(iii)  the balance on which the interest rate is applied:

(iv)  the rate of interest or dividends applied:

(v)  the gross interest or dividends earned:

(vi)  the type and amount of any allowable service charges or fees deducted:
and

(vil) the net amount remitted.

Page 4 of 4
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A financial institution which maintains more than thirty IOLTA accounts, may. at the
request of the Tennessee Bar Foundation. be required to transmit the report in an electronic
[ormat.

(c) Transmit information to the lawyer or law firm maintaining that account in

accordance with the institution’s normal procedures for réporting to depositors.

8. No financial institution service charges or fees may be deducted from the principal of any

IOLTA account.

a, Deductions by the financial institution from interest earned may only be for allowable
reasonable service charges or fees calculated in accordance with the institution’s standard
practice for non-IOLTA customers. For purposes of this Rule, “allowable reasonable service
charges or fees” are defined as;

(a) pet check or electronic debit charges:

(b) per deposit or electronic credit charges:

(c) a fee in lieu of minimum balance:

(d) FDIC insurance fees or FDIC account guarantee [ees:

{e) a sweep fee; and

(f) a reasonable [OLTA account administrative fee.

Other financial institution service charges or fees shall not be deducted from IOLTA

account interest and shall be the responsibility of, and may be charged to. the lawyer or law firm

maintaining the [OLTA account. Nothing in this Rule shall be construed to require that a

Page 3.of 5
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financial institution charge fees on an [OLTA account. nor does anything in this Rule prohibit a

linancial institution from waiving or discounting fees associated with an IOLTA account.

10.  Allowable reasonable service charges or fees in excess of the interest earned on any one

IOLTA account may not be deducted from interest earned on any other IOLTA account.

11. If the Tennessee Bar Foundation. for any reason, determines a financial institution does
not meet the requirements of this rule, the Tennessee Bar Foundation will notify the financial
institution. The financial institution will be provided not less than thirty days to take corrective

action that results in compliance with this rule.

12. A lawyer, law firm or financial institution that objects to a determination of the
Tennessee Bar Foundation that a financial institution is not an eli gible institution under Section |
through 10 of this Rule or a lawyer who objects to a determination of the Tennessee Bar
Foundation that the lawyer is not eligible for an exemption under Section 14(e). may appeal such
determination to the Board of Professional Responsibility in accordance with regulations adopted

by the Board of Professional Responsibility.

13. Interest transmitted shall, afier deductions for the necessary and reasonable
administrative expenses of the Tennessee Bar Foundation for operation of the TOLTA program,

be distributed by that entity. in proportions it deems appropriate, for the following purposes:

{a) To provide legal assistance to the poor:
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(b) To provide student loans. grants. and/or scholarships to deserving law students:
(c) To improve the administration of justice: and

(d)  Forsuch other programs for the benefit of the public as are specifically approved

by the Tennessee Supreme Court.

14, Unless exempt under this Section 14, every lawyer admitted to practice in Tennessee
shall certify in the lawyer’s annual registration statement required by Tennessee Supreme Court
Rule 9, Section 20.5. as a condition of licensure, that all funds in the lawyer’s possession that are
required pursuant to RPC 1,15(b) to be held in an TOLTA account are. in fact. so held and shall
list the name(s) of the financial mstitution(s) and account number(s) where such funds are
deposited. This certification shall be made on a form provided by the Board of Professional
Responsibility and shall be submitted by the lawyer within the time period set forth in Rule 9

Section 20, for the annual registration statement,

A lawyer licensed in Tennessee is exempl, and shall so certify on the lawyer’s annual

registration statement, if:

(a) the lawyer is not engaged in the private practice of law in the State of Tennessee:

(b) the lawyer serves as a Judge, Attorney General, Public Defender. 1 S, Attorney,

District Attorney, corporate counsel. teacher of law, on active duty in the armed
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(c)

(d)

ie)

Page 8 of 8

forces or employed by state, local or federal government and not otherwise

engaged in the private practice of law;

the lawyer does not have an office in Tennessee: however. for purposes of this
Rule, a lawyer who practices, as a principal. employee. of counsel. or in any other
capacity, with a firm that has an office in Tennessee shall be deemed for purposes
of this Rule to have an office in Tennessee if the lawyer utilizes one or more
offices of the firm located in Tennessee more than the lawver utilizes one or more

offices of the firm located in any other single state;

under regulations adopted by the Board of Professional Responsibility under
criteria established upon recommendation of the Tennessee Bar Foundation. the
lawyer or law firm is exempted from maintaining an IOLTA account because
such an IOLTA account has not and cannot reasonably be expected to produce

interest or dividends in excess of allowable reasonable fees: or

the lawyer is exempted by the Tennessee Bar Foundation from the application of
this Rule following a written request for exemption by the lawyer and
determination by the Tennessee Bar Foundation that no eligible financial
institution (as defined and determined in accordance with this Rule 43) is located

within reasonable proximity of that lawyer.
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15, Upon its receipt of a lawyer’s certification under Section 14 of this Rule, the Tennessee
Bar Foundation shall, on or before March 31 of each vear, report to the Board of Professional
Responsibility any evidence of the lawver’s noncompliance known by the Tennessee Bar

Foundation. Noncompliance with this Rule will result in the following action;

(a) On or before May 15 of each vear, the Board of Professional Responsibility shall
compile a list of those lawyers who are not in compliance with this Rule. On or
before the first business day of May of each year. the Board of Professional
Responsibility shall serve cach lawyer on the list compiled under this Rule a
Notice of Noncompliance requiring the lawyer to remedy any deficiencies
identified in the Notice on or before May 31 of that vear. Each lawyer to whom a
Notice of Noncompliance is issued shall pay to the Board of Professional
Responsibility a Noncompliance Fee of One Hundred Dollars ($1 00.00). Such
Noncompliance Fee shall be paid on or before May 31 of that year. unless the
lawyer shows to the satisfaction of the Chief Disciplinary Counsel that the Notice

of Noncompliance was erroncously issued. in which case no such fee shall be due.

(b) On or before May 31 of that vear, each lawyer on whom a Notice of
Noncompliance is served also shall file with the Board of Professional
Responsibility an affidavit. in the form specified by the Board of Professional
Responsibility, attesting that any identified deficiencies have been remedied. In
the event a lawyer fails to timely remedy any such deficiency or fails to timely

file such affidavit. the lawyer shall pay to the Board of Professional
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(c)

(d)

Page 10 of 10

Responsibility, in addition to the Noncompliance Fee, a Delinguent Compliance

Fee of Two Hundred Dollars ($200.00).

On or before June 30 of each vear. the Board of Professional Responsibility shall:
(1) prepare a proposed Suspension Order listing all lawyers who were issued
Notices of Noncompliance and who failed to remedy their deficiencies by May
31: (ii) submit the proposed Suspension Order to the Supreme Court: and (1i1)
serve a copy of the proposed Suspension Order on each lawyer named in the
Order. The Supreme Court will review the proposed Suspension Order and enter
such order as the Court may deem appropriate suspending the law license of each
lawyer deemed by the Court to be not in compliance with the requirements of this

Rule.

Each lawyer named in the Suspension Order entered by the Court shall file with
the Board of Professional Responsibility an affidavit in the form specified by the
Board of Professional Responsibility, attesting that any identified deficiencies
have been remedied and shall pay to the Board of Professional Responsibility. in
addition to the Noncompliance Fee and the Delinquent Compliance Fee, a Five
Hundred Dollar ($500.00) Suspension Fee as a condition of reactivation of his or
her law license. Payment of all fees imposed by this section shall be a
requirement for compliance with this Rule and for reactivation of a license, The

Board of Professional Responsibility shall not reactivate the license of any lawyer
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whose license is suspended pursuant to this Rule until the Chief Disciplinary
Counsel certifies compliance with the requirements of this Rule,

(&) All notices required or permitted to be served on a lawyer under the provisions of
this Rule shall be served by United States Postal Service Certified Mail. return
receipt requested. at the address shown in the most recent registration statement
filed by the lawyer pursuant to Supreme Court Rule 9, Section 20.5. and shall be
deemed to have been served as of the postmark date shown on the Certified Mail

Receipt.

[6.  The Board of Professional Responsibility, acting in concert with the Tennessee Bar
Foundation, may promulgate such forms and procedures to implement Sections 14 and 15 of this

Rule and of Supreme Court Rule 8. RPC 1.15.

I7. The information contained in the statements forwarded to the Tennessee Bar Foundation
under Section 14 and/or Section 15 of this Rule shall remain confidential other than as to
Tennessee Supreme Court or the Board of Professional Responsibility. The Tennessee Bar
Foundation shall not release any information contained in such statements other than as a
compilation of data from such statements, except as directed in writing by the Tennessee

Supreme Court or the Board of Professional Responsibility or in response to a subpoena.

18.  Transition Provisions. For the purpose of adopting regulations consistent with this Rule
and educating the bar and financial institutions regarding the new requirements, the provisions of
Rule 43 authorizing regulations and approval shall take effect upon entry of order adopting the

Rule by the Tennessee Supreme Court.
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For the purposes of certification on annual registrations by lawvers required in Tennessee
Supreme Court Rule 43 and the provisions of Tennessee Supreme Court Rule 8, RPC 1.15

requiring deposit in [OLTA accounts, these amendments shall take effect on lanuary 1, 2010.
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Adele Andarson

Tennessee Board of Law Examiners
"401 Church Street, Suite 2200°
Mashville TH 37245

Barn Bamstein

Tannessee Bar Foundation
B1B Church St Suite 120
Nashville TN 37215

Doug Blaze

University of Tennessee College of Law
1505 W, Cumberiand Ave

Knoxville TN 37523

Beth Brooks

Eas! Shelby County Bar Assn
2299 Union Ave

Memphis TH 35104

Randy Chism

Ternesses Commission CLE
PO Box 250

127 & First 5t

Union City TN 38281

Cranial Claylon

Tennesses Association for Justice
127 Woodmont Bivd

Mashville TH 37205

Erik Cale

Tennessee Alliance for Legal Services
50 Vantage Way Suite 250

Mashville TH 37228

Isaac Conner

Tennessee Alliance for Black Lawyars
FO Box 198515

20 Fourth Ave Morth, Suite 1500"
Mashville TH 37215

Walter Crouch

Fedearal Bar Assn-MNashville Chapter
P O Box 198986

511 Union 51 Suite 2700

MNashville TN 37218
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Deans-Campbsll

Ben Jones Chapter - National Bar Association

40 8. Main Ste. 2250
40°'S: Min Ste. 2250
Memphis TN 38103

Doug Doaclay

Tennesses Defanse Lawyers Assn
"801 Broad Strest, 3rd Floos
Chattanooga TH 37402

Melanic Grand

Lawyers: Association for Women
P O Box 190583

Mashville TN 37219

Jennifer Hagerman

Association for Women Allornays
130 North Court Avenue

Memphis TN 38103

Trey Harwell

MNashville Bar Association
"150 4th Ave M, Ste 2000"
Mashvilla TH 37219

Lynda Hood

Chattanooga Bar Association

801 Broad 5t Buite 420 Pioneer Bldg
Chattanooga TN 37402

Mancy Janes

Board of Professional Responsibility
"1101 Kermit Drive, Suite 730"
Mashville TH 37217

Suzanne Keith

Tennessee Association for Justice
1903 Division St

Mashwville TN 37203

Kaz Kikkawa

Tennessze Asian Pacific American Bar Asssor

cfo Branstetter, Stranch & Jennings, PLLG
One Park Plaza 1-4-E
Mashyitle TN 37203

Joe Loser

Mashville Schooi of Law
4M 3 Armory Oaks Drive
600 Lindan Square
Mashville TN 37204

Lorna MeCilusky

TN Assn of Criminal Defense Lawyers
3074 East Rd

Memphis TN 38128

Arthur Ciuirin

Memphis Bar Association
130 M. Coun Ave,
Memphis TN 38103

Mario Ramos

TN Assn of Spanish Speaking Attnys
€11 Commerce St Suite 3119
Mashvilla TH 37203

Allan Ramsaur

Tennasses Bar Association
221 4th Ave N Suite 400
Mashville TN 37249

Thomas Ramisay
Knoxville Bar Association
618 5 Gay 51 St= 250
Fnoxville TN 27902

Jonathan Richardson
MNapier-Looby Bar Assn
3250 Dickerson Pike Ste 121
3250 Dickerson Pike Ste 121
Mashville TN 37207

Chantelle Robarson

S.L. Hutehins Chapter - National Bar Assn,
832 Georgia Avenue Ste 1000
Chattancoga TN 37402

Ed Buhin

Vandarbilt University Schoal of Law
131 215l Ave S Hoom 290A
Mashville TN 37203



Katy Russell

SETLAW

"735 Broad Street, Suite 12007
Chatlancoga TN 37402

Tom Scott

Board of Prolessional Responsibility
550 W Main St Sia 801

Knoxville TH 37302

Dave Shearon

Tannesses Commission GLE
6041 Frontier Ln 6041 Frontier Ln
Mashville TN 37211

Barbara Short

TN Assn of Criminal Defense Lawyers
810 Broadway Suite 501

Mashville TN 37203

H. Smith

Cecil C. Humphreys School of Law
3715 Central Avenus

Mamphis T 38152

Lisa Smith

Tennessea Lawyers Assn for Women
P. 0. Box 331214

Mashville Tennesses 37203

Barry Steslman

Chatlanooga Bar Association
914 Dunsinane Bd

Signal Mountain TN 37377

Libby Sykes

Administrative Olfices of the Courts
511 Union 5t Suite 600

MNashville TN 37219

George Underwood

William Henry Hastie Chapler - National Bar As

800 South Gay Street Suite 1400
Knoxville TN 37925
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Jack Vaughn

Lawyers Fund lor Client Protection
215 E Sullivan 5t

Kingsport TH 376860

Bearmadete Welch
Lawyers Assn for Wamen
Maricn Griffin Rep

PO Box 158603
Mashville TH 37215

Hicky Wilking

Tennesses Board of Law Examiners
66 Monros Ave Ste 103

Memphiz TN 35103

Marsha Wilson

Knoxville Bar Association
P Q Box 2027

505 Main 5t Suite 50
Knoxville TN 374901

Gigi Woaaodruff

MNashville Bar Association
315 Union Street Suite 800
Mashville TH 37201

Barbara Zococola

Tennessea Lawyers Assn for Woman
200 Jefferson Ave Suile 811
Memphis TM 38103



Hardin County Bar Assn

Marcy Adcock

Warren County Bar Assn

PO Box 349

309 W, Morfrord 51, Suilts 105
Mc Minnville T 37111

Bill Allen

Andarson County Bar Assn
136 5 llinois Ave Ste 104
136 5. llhinois Ave. Suito 104
Oak Ridge TN 37830

Kaith Alley

Loudan County Bar Assn
802 East Broadway Streel
902 East Broadway Streal
Lenoir City TN 37771

Petar Alliman

Manroe County Bar Assn
135 College St
Madisonville TN 373254

Karen

Bayke

Williamson County Bar Assn
4137 Jansome Lane

4137 Jensome Lane
Franklin TN 37084

Mark Blaklay

Scott County Bar Assn
PO Box 240

Huntsville TH 37758

Ben Boston

Lawrence County Bar Assn
PO Box 357

235 Walerloo St
Lawranceburg TH 38464

Lee Bowles

Marshall County Bar Assn
520 N Ellington Pkwy
Lewisburg TH 37021

Daniel Boyd

Hawking County Bar Assn
P. 0. Box 298

156 East Main 5t
Rogersville TN 37857
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Camon Campbell
Qbion County Bar Assn
PO Box 427

317 5. Third Si.

Urion City TH 38231

Willlam Cockett

Johnsoen County Bar Assn
PO Box 108

Maountain City TN 37683-0108

Daryl Colsan

Overton County Bar Assn
211 M Church St
Livingston TN 38570

Kaith Colston

Rutherord-Cannon County Bar Assn
P. 0. Box 1336

106 East College St

Murreesboro TH 37130

Bratten Cook

Dekalb County Bar Assn
104 W 3rd 51

Smithville TN 37168

Suzanne Cook

Washington County Bar Assn

100 Med Tech Pa;l:w.'a',r, Suite 110"
Johnson City TR 37604

Jarred Creasy

Dickzon County Bar Assn
230 N Main St

Dicksan TN 37055

Ter Crider

Gibson County Bar Assn
F.O. Box 160

1302 Main- Streel
Humboldt Th 38343

Stephen Crump

Bradley County Bar Asan
"650 2510 51, Ste. 400"
Cleveland TN 37311

Creed Danigl

Grainger Counly Bar Assn

PO Box6g

Courthouse Sq 115 Marshall Ave
Rulledge T 37861

Brad Davidson

Cocke County Bar Assn
317 East Main Street
NEWFORT Th 37811

Michae| Davis

Morgan County Bar Assn
PO Box 766

Wartburg TH 37887

Koyl Dodd

Giles County Bar Assn
PO Box 409

211'W Madizon 51
Puiaski TN 38478

William Douglas

Lauderdale County Bar Assn
PO Box 489

109 N Main St

Riplay TH 38063

Joseph Ford

Franklin County Bar Assn
17 5 College St
Winchester TN 37398

Androw Frazigr

Benton Gounty Bar Assn
P O Box 208

116 E Main

Camden TH 38320

James Hayes

Futnam County Bar Assn
PO BOX 3244

2105 Oid

COOKEVILLE TN 38502

Jason Holly

Carter County Bar Assn
420 Railroad Straet
Elizabethion TH 37643

Johin Holt

Roberson County Bar Assn
1271 Sih Ave W

Springfield TN 37172

Carmon Hooper

Haywood County Bar Assn
P O Bax 55

10 S Court Square
Brownsville TN 38012



Susan Hyder

Curnberland County Bar Assn
157 Lantara Road

157 Lantana Road

Crogssville TH 38555

Hick Kendall

Jdackson-Madison County Bar &ssn
106 S Libarty

Jackson TN 38301

W, Lamberth

Sumner County Bar Assn
113 W Main St 3ed FI
Gallatin TN 37066

Gregory Leffew

Roane County Bar Assn
PO Box 63

109 Morth Front Avenues
Rockwood TN 37854

Mait Maddox

Carroll County Bar Assn
F O Box 827

19695 E Main St
Hurtingdon TN 38344

Don hason

Kingsport Bar Assn
433 E Center St Ste 201
Kingsport TN 37660

Hanse!l McCadams
Paris-Henry County Bar Assn
PO Box 627

100 Court Square

Huntingdon TN 38344

Witliam Mitchel

White County Bar Assn
112 South Main Sireet
Sparta TN 38583

David Myers

Union County Bar Assn
PCBox13

105 Monroe St
Maynardville TN 37807

Timathy Maifeh

Lake County Bar Assn
227 Church 5t
Tiptonville TH 38079
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Craig Northeott

Coffea County Bar Assn
1301 E Carroll
Tullahoma TM 37388

Russ Parkes

Maury County Bar Aszn
102 West 7th S5t
Columbia TH 38401

Adam Parrish

Fifteenth Judical District Bar Assn
11805 Cumberfand

Lebanon TN 37087

David Pollard

Camphell County Bar Assn
F( Box 436

Liberty And Church
Jacksboro T 37757

tichasl Pugh

Mantgomery Counly Bar Assn
118 Franklin St

Clarksville TH 37040

Jason Randalph

Jefferson County Bar Assn
P O Box 828

Dandridge TH.37725

Dora Salinas

Cheatham County Bar Agsn
104 Frey St

Ashiand City TN 37015

Randaill Self

Lincoln County Bar Assn
P O Box 501

1314 E Market St
Fayetieville TN 37334

Charles Sexton

Sevier County Bar Assn
111 Commerce St
Sevierville TH 37862

Todd Shelton

Greene County Bar Asen
100 5 Main 5t
Greenevills TN 37743

Lois Shults-Davis
Unicol County Bar Assn
PO Box 129

111 Gay Streat

Erwin TN 37850

David Staniter

Ctatborne County Bar Assn
PO Box 217

1735 Main 5t

Tazawell TN 37879

Jeff Stewarn

Twelfth Judicial District Bar Asan
PO Box 428

12th Judicial Disi

Winchester TN 37398

Richard Swanson
Hamblen County Bar Assn
T17 W Main 81 Ste 100
Maorristown TM 37814

James Taylor

Rhea County Bar Assn
1374 Railroad St Sta 400
Drayton TN 37321

Harriet Thempson
Hardeman County Bar Assn
P O Box 600

205 East Markat 5t

Bolivar TN 38008

David Tipton
Brstol Bar Assn
PO Box 787
Bristol TH 37620

Bilty Townsend

Cacatur Lewis,

Perry Wayne Counties Bar Assn
26 West Linden Ave

Hohemwald TH 38452

Jeffery Washburn
Weakley County Bar Assn
P.O. Box 199

117 M. Poplar St,

Dresden TN 38225

Jahn White

Bedford County Bar Assn
PO Box 169

Shalbyville TN 37182



Raoben White

Blount County Bar Assn
371 Ellis Ave

Maryville TN 37804

John Lee Williams
Humphreys County Bar Assn
102 5 Court-Square

102 South Gourt Square
Waverly TH 37185

Matthew Willis

Dyer County Bar Assn
PO BoxH

322 Church Ave, M.
Dyersburg TN 38025

Tish Wilscorf

Hickman County Bar Assn
820 Hwy 100

Centervilla TN 37033

Donaid Windar

MeMinn-Meigs County Bar Assn

PO Box 628
10 W Madizon Ave
Athens TN 37371

James Witheringlon
Tipton County Bar Assn
F O Box 922

205 5 Main Street
Cavinglon TN 38018
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