






























































































































































































































IN THE SUPREME COURT O F  TENNESSEE l j  ZUUIJ 

AT NASHVILLE - 

IN RE: ) 
) 

PETITION FOR THE ADOPTION O F  ) No. M2009-00979-SC-RLl-RL 
AMENDED TENNESSEE RULES O F  ) 
PROFESSIONAL CONDUCT ) 

COMMENTS O F  THE TENNESSEE 
DISTRICT ATTORNEYS GENERAL CONFERENCE 

The Tennessee District Attorneys General Conference (TDAGC), by and through its 

President, the Honorable J. Michael Taylor, District Attorney General for the 12' Judicial 

District; its representative on the Tennessee Bar Association (TBA) Board of Governors, the 

Honorable D. Michael Dunavant, District Attorney General for the 25' Judicial District, its 

Executive Director, James W. Kirby and its representative on the TBA Committee on Ethics and 

Professional Responsibility, John W. Gill Jr., Special Counsel, District Attorney General's 

Office for the 6' Judicial District in response to the Court's invitation to the bench, the bar, and 

the public to submit comments concerning proposed amendments to Tenn. Sup. Ct. R 8, 

Tennessee Rules of Professional Conduct. 

The TDAGC has actively participated, through its representation on the Board of 

Governors and on the TBA Standing Committee on Ethics and Professional Responsibility and 

its predecessor, the TBA Committee for the Study of Standards of Professional Conduct, for 

almost fifteen years, assisting the Court in the transition from the old Code of Professional 

Conduct to the use of the American Bar Association Model Rules as the guide in form and 

substance. Members of the Committee practicing in every area of the law participated on all the 

rules, not just those having the greatest impact on the each member's area of practice. The 

discussions and debates were sometimes intense. When there were differences on the 

Committee, compromises were usually reached, and when there were serious concerns, they 

were frequently accommodated. 



However, it should be noted that the recommendations of the Committee to the TBA and 

the TBA to the Court and the Rules of Professional Conduct adopted by this Court in 2002 did 

not slavishly followed the ABA Model Rules or the TBA recommendations and this Court made 

some changes, after listening to comments, arguments and following its own best judgment. 

THE TDAGC URGES THE ADOPTION OF PROPOSED RULE 3.8M & (h) 

The TDAGC strongly supports the adoption of it terms "the innocence provisions", 

proposed Rule 3.8(g) and (h) and proposed Comments [6 ] ,  [7] and [8], which provide guidance 

to the application of these sections. This support was made known to the TBA Board of 

Governors at the time they were considering this change. The TDGAC is dedicated to 

preventing mistaken convictions and rectifying the very few mistaken convictions that occur. 

The TDAGC believes the addition for proposed paragraphs (g) and (h) to Rule 3.8, Special 

Responsibilities Of A Prosecutor, sets a clear standard for prosecutors and will increase 

confidence in our criminal justice system. In addition and just as importantly these amendments 

will lead to a greater understanding of the unique role of prosecutors to seek the truth over and 

above winning a case. 

THE TDAGC URGES RETENTION OF THE CURRENT RULE 3.3 

With the proposed RULE 3.3 as amended, the TBA asks that this Court return to the rule 

sought by the TBA before the Court promulgated the original Rules of Professional Conduct in 

2002. The current 3.3 states, "A lawyer shall make reasonable efforts to expedite litigation". 

The Rule proposed by the TBA in 2002 and now adds "consistent with the interest of the client". 

This Court, after hearing oral arguments for several organizations including the TDAGC, 

declined to adopt the "interest of the client" standard in 20002. The TDAGC's argument then as 

now is: 1) delay in litigation is a factor that engenders much of the criticism and ill repute of the 

justice system in Tennessee, as well as nationally; 2) delay adds cost in money and time to the 

court system and to litigants and witnesses; 3) delay, for the sake of delay, is often of significant 

advantage to clients; 4) the literal meaning of the proposed Rule places the interests of a litigant 



over the interests of justice; 5) the meaning of the proposed Rule is in conflict with the meaning 

of the proposed Comment to the Rule, which states delays should not be sought for advantage 

but only due to reasonable and unavoidable circumstances. 

Presumably, the reasoning of the TDAGC in its opposition to the "interest of the client" 

standard had some effect on this Court decision in 2002 to strike that portion of the TBA's 

proposal when the current rules were adopted. That reasoning is just as compelling today. The 

current and proposed Comment makes it clear that there are reasonable justifications for delay 

and give examples. The current and the proposed comments are in harmony with the current rule 

but in conflict with the proposed changes. However, the TDAGC does support the proposed 

amendments to the current Comment as an improvement. But, at the same time, the 

improvements to the Comment bring its logic even more in conflict with the rule itself if the 

proposed "interest of the client" standard is adopted 

THE TDAGC SEEKS A DELAY IN ADOPTING OF RULE 1.19 

Proposed RULE 1.19: CLIENT FILE MATERIALS is new to Tennessee and not a part of 

the ABA Model Rules. While it is reasonable that Tennessee lawyers could use guidance in dealing 

with client files, whether or not such guidance is a matter of ethics rules is open to question. There 

are unintended consequences to such a totally new rule addressing every case every lawyer has. 

Public Defenders and some criminal defense lawyers raised the red flag on one of the 

unintended consequences in this proposed rule, which the TDAGC had overlooked. A significant 

number of Public Defenders and criminal defense lawyers regularly excise from files to be turned 

over to their clients sensitive information such as non-public addresses of witnesses, information that 

might identify informants and that could be used by a few of their clients to do harm or intimidate 

witnesses or potential witnesses. In addition, Public Defenders and criminal defense lawyers often 

have access to confidentiallnon-public personal information from background checks they have run 

on witnesses and others during their investigations. Social Security numbers, financial data are 

examples of such information. Do we want to require lawyers to allow defendants, perhaps sening 

time in prison, to have access to this information that could be sold in a prison setting to persons 

intent on Identify Theft or other fraud, or used to allow them to gain revenge on persons who assisted 

in their prosecution? 



Therefore, the TDAGC requests this Court to delay adopting proposed RULE 1.19 until 

further review to determine what modifications to the Rule can address these concerns and the 

question of whether or not this is an appropriate subject of an ethics rule. 

Prologue 

Before this Court adopted the Rules of Professional Conduct in 2002, there were numerous 

and often voluminous comments submitted by members of the bar. Most of the changes to the Rules 

since that time have been to address very specific issues often affecting relatively few lawyers, and 

those affected have usually had the opportunity for substantial input in the drafting of TBA's 

proposals. The amendments now before the Court, while still only a mere fraction of the changes 

wrought by the adoption of the 2002 rules, represent a complete review of all of Tennessee's Rules 

of Professional Responsibility. At this time, there are only two comments posted on the Court's 

website. Perhaps, like the TDAGC, other groups or lawyers are coming in at the last hour. On the 

other hand, because Tennessee lawyers are familiar and comfortable with the Rules and because most 

previous amendments have been limited, the proposed amendments before the Court may well not 

have received the amount of attention from the bench and bar to give this Court the degree of 

perspective it may desire. All this is a way of saying that changes to every single individual rule do 

not require immediate action by the Court when acting on the bulk of the amendments and further 

consideration may be appropriate on some. 

The TDGAC is generally supportive of the amendments proposed to our Rules. There are 

provisions in the current Rules fkom 2002 that the TDAGC believed to be improvident, but those 

battles were lost and it is appropriate to move on. Hopefully, these comments will assist the Court as 

it considers proposed amendments to our Rules. We appreciate the Court's consideration. 

Respstfully Submitted, 

President, TDAGC 
District Attorney General, 12" Judicial District 
Rhea County Courthouse Annex 
375 Church Street, Suite 300 
Dayton, TN 37321 
(423)775-4468 



By: W- 
D. Michael Dunavant (017336) 

a z f -  

TDGAC Representative, TBA Board of Governors 
District Attorney General, 25" Judicial District 
12 1 North Main Street 
Ripley, TN 38063 
m - 5  163 

District Attorneys General Conference 
226 Capitol Blvd., Suite 800 
Nashville, TN 37243 
(615)741-1696 

?B&c Representative, TBA staX$fng Committee 
on Ethics and Professional Res~onsibility 
Special Counsel, District ~ t t o m e ~  ~ e n e i a l ' s  Office, 
6th Judicial District 
P.O. Box 1468 
Knoxville, TN 37901 -1468 
(865)215-2515 

CERTIFICATE OF SERVICE 

The undersigned certifies that a true and exact copy of the foregoing has been served 
upon the individuals and organizations identified in the following by regular U.S. Mail, postage 
prepaid on / d ,2009. 



ALAN F. RAMSAUR 
Executive Director 
Tennessee Bar Association 

221 4th Avenue North, Suite 400 
Nashville, TN 372 19 
Tel: 615-383-7421 

NANCY JONES 
Chief Disciplinary Counsel 
Board of Professional Responsibility 

1101 Kermit Drive, Suite 730 
Nashville, TN 37217 
Tel: 615-361-7500 

BRIAN S. FAUGHNAN 
Chair, Tennessee Bar Association 

Standing Committee on Ethics 
and Professional Responsibility 

Adams and Reese LLP 
Brinkley Plaza 
80 Monroe Avenue, Suite 700 
Memphis, TN 38103 
Tel: 901-524-5280 




















































































