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Mr. Mike Catalano, Clerk 
Tennessee Appellate Courts 
100 Supreme Court Building 
40 1 7th Avenue North 
Nashvilie. Tennessee 372 19- 1307 

RE: Amendments to the Tennessee Rules of Procedure and Evidence 
NO. M2009-0 1985-SC-RL2-RL 
Tennessee Rules of Civil Procedure, Rule 26.02 

Dear Mr. Catalano: 

This letter will serve as our comments on the proposed amendment of Tenn. R. Civ. P.-26.02, and 
opposition to the proposed amendment. 

The amendment to Tenn. R. Civ. P. 26.02 will allow discovery of liability insurance policies. In our 
opinion, this amendment does not serve the purposes for which the Tennessee Rules of Civil Procedure 
are enacted, will expand the Tennessee Rules of Civil Procedure that relate to discovery beyond their 
intended scope, and will have the harmful effect of litigation outcomes being determined by the 
amount of insurance limits of one or more parties rather than by a just and fair determination of the 
merits of the case. 

Rule 1 of the Tennessee Rules of Civil Procedure defines the scope of the rules, stating, "These rules 
shall be construed to secure the just, speedy, and inexpensive determination of every action." The 
proposed amendment to Rule 26.02 does not in our opinion support the goals of Rule 1. Based on our 
experience, disclosure of policy limits will create a target figure or goal for settlement or trial. Rather 
than encouraging settlement - an argument that is often advanced in support of such an amendment - 
mandatory disclosure of policy limits is as likely to deter settlement. It is likely that a party will focus 
on achieving a settlement at or near the policy limits target, rather than attempting to reach a settlement 
that is based upon the merits of the case and the application of a risk-benefit analysis of whether to 
settle or proceed to trial. In addition, plaintiffs' attorneys and their clients, knowing the amount of 
available insurance, may simply "roll the dice" and go to trial in the hope that they can approach or 
reach those limits - again because the focus is on the insurance policy of a defendant rather than a fair 
and just determination of whether the case should be settled based upon its unique facts and the law. 
In our society today, there seems to be an ever increasing "lottery mentality," and it is our belief that 
the needless disclosure of policy limits will simply serve to encourage that mentality and thwart the 
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goals of the just, speedy, and inexpensive determination of litigation. Similarly, mandatory disclosure 
of policy limits could encourage other defendants in multi-party litigation to stall, prohibit, or unduly 
influence settlement negotiations, by actions, for example, that may force the party with the greatest 
resources to bear a disproportionate amount of liability or responsibility in negotiations without a more 
reasonable consideration of the merits of the case and the risk-benefit of trial. It should also be pointed 
out that at times insurance policy limits are disclosed in the course of settlement negotiations if it is 
determined that such disclosure will likely facilitate those negotiations in that particular case. 
Disclosure should be left to the discretion of the litigants and their lawyers, as the facts and the unique 
nature of each case warrants. A mandatory rule will most likely have a chilling effect both on 
settlement and the resolution of cases based upon their merits. 

The Rules of Civil Procedure that apply to discovery enable a party to discover those facts and 
opinions that are relevant or will reasonably lead to the discovery of admissible evidence. A 
defendant's insurance policy limits, except in certain limited circumstances, are not relevant and are 
not admissible at trial. By allowing this amendment to Rule 26.02, the rules related to discovery will 
be expanded beyond those facts or opinions that are reasonably calculated to lead to discovery of 
admissible evidence. Since insurance policy limits or policy provisions are not relevant to whether a 
party is liable to a plaintiff for damages and are not admissible at trial (nor should they be), this 
amendment to Rule 26.02 needlessly exceeds the scope and goal of discovery. Mandatory disclosure 
of insurance matters creates a whole new category of information available to a party that is not 
warranted by prevailing law simply based upon an assumption that the discovery of these limits will 
promote settlement, a contention which is not supported by our litigation experience. 

In our experience, in those courts which allow discovery of policy limits, we have not found that the 
revelation of those limits promotes settlement. If anything, disclosure of policy limits and underlying 
policy provisions is more likely to chill meaningful settlement negotiations or enable a plaintiff to pick 
and choose which party he or she will settle with, depending on who has the most money and who has 
the least money to contribute toward a settlement. This thwarts the goals of Tennessee tort law as 
expressed by our Supreme Court in Mclntyre v. Balentine, 833 S.W.2d 52, 58 (Tenn. 1992). The 
imposition of liability should be fault-based, and liability will be imposed upon a defendant only for 
the percentage of a plaintiffs damages occasioned by that defendant's negligence. Determining who 
has the most or least insurance coverage in a suit involving multiple parties, and which party to take to 
trial in a "roll the dice" attempt to reach substantial policy limits, does not promote the fault-based 
system of justice that is described in Mclntyre. We believe it can lead to an alternative motive to 
pursue tort cases driven by the knowledge of and desire for as much of the policy limits as can be 
recovered rather than a desire for a just and fair settlement or outcome at trial as the facts and law 
allow. 
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In summary, it is our belief, drawing upon many years of tort litigation experience, that the proposed 
Amendment to Rule 26.02 does not serve the purposes as outlined in Rule 1 of the Tennessee Rules of 
Civil Procedure, unnecessarily expands the scope of discovery, and is likely to have as much of an 
adverse effect on settlement as a beneficial effect. 

Yours truly, 

BAKER, O'KANE, ATKINS & THOMPSON 

Michael K. Atkins 

- 
Debra A. ~ h o r n ~ s g n  
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Mike Catalano, Clerk 
Tennessee Appellate Courts 
100 Supreme Court Building 
401 7th Avenue North 
Nashville, Tennessee 37219-1407 

RE: Comments Regarding Proposed Amendment to Tennessee Rule of Civil Procedure, Rule 26.02 

Dear Mr. Catalano: 

Please accept these comments regarding the above referenced proposed rule amendment on behalf of the 
7700 members of the Tennessee Medical Association (TMA). We have reviewed the recommendation 
submitted by the Advisory Commission on the Rules of Practice & Procedure for amendment to Tennessee 
Rule of Civil Procedure 26.02. As we understand it, the amendment would allow a party to obtain discovery 
of any insurance agreement under which an insurance business may be liable to satisfy all or part of a 
possible judgment in the action or to indemnify or reimburse for payments made to satisfy the judgment. 
TMA opposes adoption of the proposed amendment. 

First, the existence of liability insurance on the part of a party to litigation is not relevant to the issues of 
liability or damages. Even if the discovery rule was changed, liability insurance coverage is not admissible as 
evidence at trial and inquiry concerning such insurance is  not reasonably calculated to lead to the discovery 
of admissible evidence. Insurance coverage is certainly not relevant to the merits of a lawsuit. If the 
purpose of negligence litigation is  to make the injured party whole, then medical malpractice limits should 
be irrelevant at any stage of litigation. 

Second, the purpose of discovery and the reason it is  allowed is to enable litigants to prepare for trial and to 
prevent trial by ambush. However desirable it may be as a matter of policy to expedite settlements, the 
discovery of insurance will not provide information necessary for the trial of any case and may have the 
unintended effect of deterring settlements of medical malpractice cases. 

Third, one of the reasons cited by Chief Justice Holder in the Thomas v. Oldfield case for her espousal that 
discovery of insurance policy limits should be permitted is that such discovery will allow both parties to 
"make the same realistic appraisal of the case". If, by this comment, Justice Holder is  encouraging more 
settlements of lawsuits, such disclosure might actually have the opposite effect, especially in medical 
malpractice litigation. While low policy limits may expedite settlements, disclosure of high limits will likely 
slow or deter any settlement. It is not desirable to be in a situation where the value of the case is perceived 
to be on the limits available rather than the actual damages. Introducing ability to pay into the discovery 
process confuses liability with the availability of money. This potential confusion of ability to pay versus 
actual damages i s  precisely why evidence of liability limits is not admissible to a jury. It clouds the issue. 
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Fourth, another reason cited by Chief Justice Holder in the Thomas v. Oldfield case for her encouragement 
of this change is her assertion that the insurance company is the "real party in interest" in the case. The 
largest medical malpractice carrier in Tennessee allows the defendant insured, not the insurance company, 
to make the ultimate decision as to whether to settle or go to trial. So, it is simply not the case in most 
Tennessee medical malpractice litigation that the insurance company is the real party in interest. 

For these reasons, we urge the Court not to adopt the proposed amendment to Rule 26.02. Thank you for 
the opportunity to submit comments. 

Sincerely, 

Richard DePersio, MD 
President 
































































































