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IN THE SUPREME COURT OF TENNESSEE ; 5 „„ jj „ | ?

AT NASHVILLE
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IN RE: THE ADOPTION OF AMENDED TENNESSEE ^dJBgJEMEURT &3K,
COURT RULE 9 NEVILLE

No. M2012-01648-SC-RL2-RL

COMMENT OF THE TENNESSEE BAR ASSOCIATION

The Tennessee Bar Association ("TBA"), by and through its President, Jacqueline B.

Dixon; Chair, TBA Standing Committee on Ethics and Professional Responsibility, Brian S.

Faughnan; General Counsel, Paul C. Ney; and Executive Director, Allan F. Ramsaur, in response

to this Court's Order entered August 8, 2012, submits the following comment regarding The

Adoption of Amended Tennessee Supreme Court Rule 9 ("Proposed Rule 9"):

Though this Court certainly needs no words of commendation from the TBA, the TBA

would very much like to commend the Court for its undertaking, hard work, and thoughtfulness

in pursuing an overhaul of Term. Sup. Ct. R. 9. The TBA strongly believes that the Court's

Proposed Rule 9 would represent a vast improvement ofthe organization, architecture, and

clarity of an extremely important process for Tennessee attorneys and the pubic-at-large - the

disciplinary process. The TBA also wishes to express its gratitude for the Court's determination

to specifically reference the standards for recusal set out in Term. Sup. Ct. R. 10 in Proposed

Rule 9.

Although the TBA strongly supports the majority ofthe Court's Proposed Rule 9

revisions, there are some aspects that the TBA believes can be improved upon further and, in that



spirit, submits this Comment and has divided its suggestions into three sections:1 (1) a request

that the Court take this opportunity to have Tennessee join the overwhelming majority of U.S.

jurisdictions and adopt a "clear and convincing evidence" standard of proof in disciplinary

proceedings in lieu of the current "preponderance of the evidence" standard; (2) a redline of

additional specific revisions to Proposed Rule 9 that the TBA would ask the Court to adopt to

address typographical problems or other internal inconsistencies in Proposed Rule 9 that can

invariably crop up when undertaking a project as large as the redrafting of a court rule with this

many provisions as well as a few other proposals for substantive changes; and (3) a section

addressing a few other aspects of Proposed Rule 9 about which the TBA does not presently have

a specific proposal in redline form but does have questions and concerns and about which the

TBA requests that the Court undertake further consideration prior to adoption of any new version

of Rule 9.

I. TENNESSEE SHOULD JOIN THE MAJORITY OF U.S. JURISDICTIONS IN

REQUIRING "CLEAR AND CONVINCING EVIDENCE" IN ATTORNEY

DISCIPLINARY PROCEEDINGS.

The United States Supreme Court recognized more than forty years ago that attorney

disciplinary proceedings are "quasi-criminal" in nature. In re Ruffalo, 390 U.S. 544, modified

on other grounds, 392 U.S. 919 (1968). In connection with its overhaul and improvement of

Term. Sup. Ct. R. 9, the Court should take this opportunity to jettison the "preponderance of the

evidence" standard for the imposition of discipline against an attorney's license and join the

majority of United States jurisdictions by implementing the "clear and convincing evidence"

1 With respect to Section 29 of Proposed Rule 9, the TBA is submitting a separate comment that

outlines the work that has been undertaken by a special subcommittee of the TBA's Standing Committee

on Ethics and Professional Responsibility and that includes the TBA's comments and proposal for a

further improvement of that section relating to appointing counsel to protect the interests of clients when a

lawyer has died, disappeared, become disable or incapacitated, etc.



standard in its place. In so doing, the Court would not only be aligning itself with forty other

jurisdictions, but also would eliminate entirely the risk that Tennessee's reliance upon the

preponderance standard does not pass constitutional muster in terms of the requirements of

procedural due process. Further, the TBA believes it is worth noting that the "clear and

convincing evidence" standard was the standard for judicial disciplinary proceedings used under

the former Court of the Judiciary process and under the newly-adopted Board of Judicial

Conduct statute. In re Bell 344 S.W.3d 304, 314 (Tenn. 2011) (citing Tenn. Code Ann. § 17-5-

308(d)).

With respect to its continuing reliance upon the mere preponderance of the evidence

standard in attorney disciplinary proceedings, Tennessee finds itself in increasingly isolated

company as one of only ten states that continue to use that standard.2 In contrast to the approach

held to by a minority ofjurisdictions, the District of Columbia and nearly forty states3 follow the

2 See Procedures of Ark. Sup. Ct. Regarding Prof 1 Conduct of Attorneys § 7.B; Ky. Sup. Ct. R.

3.330; Me. Bar. R. 7.2(b)(4); Mass. R. Bd. of Bar Examiners § 3.28; Mich. Ct. R. 9.115(J)(3); Mo. Sup.

Ct. R. 5.15(a); In re D'Angelo. 733 P.2d 360 (N.M. 1986); Matter of Friedman. 196 A.D. 2d 280 (N.Y.

App. Div., 1st Dept. 1995); Tex. R. Disc. P. 2.17(M).

Iowa appears to use its own standard that falls somewhere between preponderance of the

evidence and clear and convincing evidence which it refers to as "a convincing preponderance of the

evidence." Bd. of Prof 1 Ethics v. Mattson. 558 N.W.2d 193, 194 (Iowa 1997). Likewise, Washington

appears to have its own unique standard of a "clear preponderance." Wash. R. for Enforcement of

Lawyer Conduct 10.14(b).

3 See Ala. R. Disc. Pro. 19(a); Ak. Bar. R. 22(e); Az. Sup. Ct. R. 48(d); Cal. St. Bar. R. P. 213;

Colo. R. Civ. P. 251.18(d); Lewis v. Statewide Grievance Comm.. 669 A.2d 1202 (Conn. 1996); Del.

Lawyers' R. of Disc. P. 15(c); D.C. Bar. R. XI, § 8(f); Fla. Standards for Imposing Lawyer Sanctions 1.3;

Ga. R. Prof. Cond. Procedural Rule 4-221(e)(2); Haw. Sup. Ct. R. 2.7(c); Idaho Bar Comm'n R. 525(e);

111. Sup. Ct. R. 753(c)(6); Ind. R. for Discipline of Attorneys 23, § 14(i); Kan. Sup. Ct. R. 21 l(f); La. Sup.

Ct. R. XIX, § 18(C); Md. Ct. Rule 16-757(b); In re Getty, 452 N.W.2d 694 (Minn. 1990); Miss. State Bar

R. Disc. 8.6; Mont. R. for Lawyer Disc. Enforcement R. 22(B); State ex rel. Counsel for Disc, v. Herzog,

762 N.W.2d 608 (Neb. 2009); Nev. Sup. Ct. R. 105(2)(E); N.H. Sup. Ct. R. 37A(III)(d); In re Breslin, 793

A.2d 645 (N.J. 2002); N.C. St. Bar Rules and Regs. B. § 0114(U); N.D. R. Lawyer Disc. 3.5(C); Ohio R.

Gov. of the Bar. V §6a(F)(2)(a); Okla. Statutes, Title 5, Appendix 1A § 6.12(c); Or. St. Bar Rules of

Procedure 5.2; Office of Disc. Counsel v. Shovall. 592 A.2d 1285 (Pa. 1991); Carter v. Folcarelli. 402

A.2d 1175 (R.I. 1979); S.C. Rules for Lawyer Disc. Enforcement 8; Utah Sup. Ct. R. of Prof 1 Practice

14-517(b); Vt. Admin. Order 9, R. 16(C); Va. Sup. Ct. R. Part 6, Section IV, 1 13; In re Halverson, 998
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approach set out in the ABA Model Rules for Lawyer Disciplinary Enforcement: proof by clear

and convincing evidence is required for discipline against an attorney's license to be imposed.

That standard prevails with respect to disciplinary proceedings in many federal courts as well."

The constitutional dimensions of this issue revolve around the requirements of procedural

due process and implicate both Article I, § 8 of the Tennessee Constitution and the Fourteenth

Amendment of the United States Constitution. See generally Matthews v. Eldridge, 424 U.S.

319 H976): see also Nguyen v. Wash. Dept. of Health Med. Quality Assurance Comm., 29 P.3d

689 (Wash. 2001) (concluding that preponderance of the evidence standard did not afford

sufficient due process in disciplinary hearing); Ettinger v. Bd. of Med. Quality Assurance, 185

Cal. Rptr. 601 (Cal. Ct. App. 1982) (holding that when discipline of a professional license is at

stake clear and convincing evidence is the appropriate procedural standard). Although the right

to practice law in Tennessee is subject to licensing, there can be little doubt that it must be

treated as a property interest belonging to an attorney for purposes of evaluating the requirements

of procedural due process. Cf Martin v. Sizemore, 78 S.W.3d 249 (Tenn. Ct. App. 2001)

(characterizing an architect's professional license as being a property interest for purposes of

procedural due process). Attorneys have a further weighty interest to support an argument that

procedural due process requires imposition of the clear and convincing evidence standard - a

P.2d 833 (Wash. 2000); W. Va. R. Lawyer Disc. P. 3.7; Wise. Sup. Ct. R. 22.38; Wyo. State Bar

Disciplinary Code 19(c).

4 ABA Model Rules for Lawyer Disc. Enforcement R. 18(c).

5 See, e.g.. In re Crayton, 192 B.R. 970 (B.A.P. 9th Cir. 1996); In re Medrano, 956 F.2d 101 (5th
Cir. 1992); In re Ryder. 381 F.2d 713, affg 263 F. Supp. 360 (4th Cir. 1967); In re Fisher 179 F.2d 361
(7th Cir. 1950); Romero-Barcelo v. Acevedo-Vila. 275 F. Supp. 2d 177 (D.P.R. 2003); New England Ins.

Co. v. Sylvia. 783 F. Supp. 6 (D.N.H. 1991); U.S.D.C. Conn. Local Rule 83.2(d)(5); U.S.D.C. D.C. Local

Rule, Civil 83.16(d)(8); U.S.D.C. Kan. Local Rule 83.6.3(f)(2)(D); U.S.D.C. Mont. Local Rule

83.14(d)(5)(E); U.S.D.C. S.D.N.Y. Local Rule 1.5(b).

4



liberty interest in their professional reputation. See Paul v. Davis, 424 U.S. 693 (1976)

(concluding that reputation tied to a person's employment is a cognizable liberty interest).

Term. Sup. Ct. R. 9 (as well as Proposed Rule 9) already requires the clear and

convincing evidence standard in two instances which both involve imposition of the burden on

attorneys involved in such proceedings: (1) attorneys seeking reinstatement of their law license

must demonstrate their entitlement to reinstatement by clear and convincing evidence (Term.

Sup. Ct. R. 9, § 19.3 & Proposed Rule 9 § 30.3); and (2) attorneys who have had their license put

into disability inactive status must prove by clear and convincing evidence that their license can

be returned to active status (Term. Sup. Ct. R. 9, § 21.6 & Proposed Rule 9 § 27.7).

In order to implement this change in the standard of proof, Proposed Rule 9 would need

to be revised in three places:

Section 15. Initiation, Investigation, and Hearing

15.2. (g) In hearings on formal charges of misconduct, Disciplinary

Counsel must prove a violation of the rules by the respondent attorney by clear

and convincing the case by a preponderance of theevidence.

Section 27. Proceedings Where an Attorney Is Declared to Be Incompetent

or

Is Alleged to Be Incapacitated

27.3. If the Board petitions the Court to determine whether an attorney is

incapacitated from continuing the practice of law by reason of mental infirmity or

illness or because of addiction to drugs or intoxicants, or if an attorney, with no

disciplinary proceeding or complaint pending, petitions to be transferred to

disability inactive status, the Court may take or direct such action as it deems

necessary or proper to determine whether the attorney is so incapacitated,

including the examination of the attorney by such qualified medical experts as the

Court shall designate or assignment to a hearing panel for a formal hearing to

determine the issue of capacity. If the Board petitions the Court, the burden of

proof shall be upon the Board and clear and convincing evidence shall be

requiredby a preponderance of the evidence. If, upon due consideration of the

matter, the Court concludes that the attorney is incapacitated from continuing to

practice law, it shall enter an order transferring the attorney to disability inactive

status on the ground of such disability for an indefinite period and until the further



order of the Court. If the Board files a petition pursuant to this Section while a

disciplinary proceeding is pending against the respondent attorney, the

disciplinary proceeding shall be suspended pending the determination as to the

attorney's alleged incapacity.

27.4. (a) If, during the course of a disciplinary investigation or

proceeding, the respondent attorney contends that the-he/she is suffering from a

disability by reason of mental or physical infirmity or illness, or because of

addiction to drugs or intoxicants, which disability makes it impossible for the

respondent attorney to respond to or defend against the complaint, such

contention shall place at issue the respondent attorney's capacity to continue to

practice law. The Court thereupon shall enter an order immediately transferring

the respondent attorney to disability inactive status for an indefinite period and

until the further order of the Court. The Court may take or direct such action as it

deems necessary or proper to make a determination as to the respondent

attorney's capacity to continue to practice law and to respond to or defend against

the complaint, including the examination of the respondent attorney by such

qualified medical experts as the Court shall designate or the referral of the matter

to a hearing panel for a formal hearing to determine the respondent attorney's

capacity to continue to practice law and to respond to or defend against the

complaint. In any such proceeding, the burden of proof shall rest upon the

respondent attorney and clear and convincing evidence shall be requiredbv-a

preponderance of the evidence.

Absent adoption of a standard of proof based upon clear and convincing evidence, the

risk will remain in Tennessee that an attorney deprived of their license to practice law through

proceedings in which only a preponderance of evidence was required to adjudicate guilt could

have the disciplinary proceedings against them overturned as unconstitutional. The TBA

believes that the time has come for adoption of this weightier standard to eliminate the risk of

any constitutional deficiency and that requiring that "there is no serious or substantial doubt

about the correctness of conclusions drawn from the evidence6" before imposition of discipline

against a lawyer's license is not too much to ask given the property and liberty interests at stake

in such proceedings.

II. THE TBA HAS IDENTIFIED A NUMBER OF OTHER REVISIONS TO

PROPOSED RULE 9 THAT IT BELIEVES THE COURT SHOULD ADOPT.

6 Grindstaff v. State. 297 S.W.3d 208, 216 (Tenn. 2009).

6



In addition to revising Proposed Rule 9 with respect to the standard of proof in

disciplinary proceedings as discussed above, the TBA would request that the Court make the

following revisions to Proposed Rule 9 prior to adoption. The TBA has set forth its suggested

revisions, in the order they arise in Proposed Rule 9 reflected with underlined text to reflect

proposed additions and struck through text to reflect proposed deletions. To the extent the TBA

believes that the reasoning for any proposed revision is not straightforward, the TBA has

interlineated an explanation behind the rationale of its proposal directly underneath the relevant

portion of its redline.

Section 2. Definitions

Complainant: A person who alleges misconduct by an attorney, including

misconduct by Disciplinary Counsel and attorney members of the Board and

members of the district committees.

Hearing panels: Panels of three district committee members selected by the

Chair of the Board to hear matters pursuant to provisions of this Rule.

Serious crime: The term "serious crime" as used in Section 22 of this Rule shall

include any felony under the laws of Tennesseeand any other crime a necessary

element of which, as determined by the statutory or common law definition of

such crime, involves improper conduct as an attorney, interference with the

administration ofjustice, false swearing, misrepresentation, fraud, willful failure

to file income tax returns, deceit, bribery, extortion, misappropriation, theft, or an

attempt or a conspiracy or solicitation of another to commit a "serious crime."

TBA RATIONALE FOR PROPOSED CHANGE TO DEFINITION OF "SERIOUS

CRIME": The TBA believes that the provisions in Section 22 that can lead to the immediate,



temporary suspension of attorneys for conviction of certain crime should extend to all felonies,

not just felonies under Tennessee law.

Section 4. The Board of Professional Responsibility

of the Supreme Court of Tennessee

4.6. A_Board members shall not take part in any matter in which a judge,

similarly situated, would have to recuse himself or herself in accordance with

Tenn. Sup. Ct. R. 10.

Section 5. Ethics Opinions

5.4. In performing its responsibilities under Section 5.1, the Board shall exercise

the powers and perform the ordinary and necessary duties usually carried out by

ethics advisory bodies. The Board shall:

(e) Adopts such rules as it considers appropriate relating to the procedures

to be used in considering inquiries and expressing opinions, including procedures

for classifying opinions or declining requests for opinions.

Section 6. District Committees

6.1. The Court shall appoint one district committee within each disciplinary

district. Each district committee shall consist of not feweriess than five members

of the bar of this state who maintain an office for the practice of law within that

district. Members of district committees may be recommended by the Board, or

by the president or board of directors of the local bar associations in each district.

6.5. AjDistrict committee members, whether acting as the reviewing committee

member or as a hearing panel member, shall not take part in any matter in which a

judge, similarly situated, would have to recuse himself or herself in accordance

with Tenn. Sup. Ct. R. 10.

Section 7. Disciplinary Counsel



7.2. Chief Disciplinary Counsel shall have the power and duty, with the approval

of the Board:

(a) To employ and supervise staff needed for the performance of

Disciplinary Ceounsel's duties.

7.3. Disciplinary Counsel shall have the power and duty:

(c) To present in a timely manner all disciplinary proceedings before

hearing panels, the Board, trial courts, and the Court and allaad proceedings to

determine incapacity of attorneys before hearing panels, the Board, trial courts,

and the Court.

TBA RATIONALE FOR PROPOSED CHANGE TO SECTION 7.3: The TBA does

not believe that it would make sense for the Board to be able to make determinations about

whether an attorney is incapacitated and has revised this provision to make clear that such

presentations would be made by Disciplinary Counsel only to hearing panels, trial courts, and the

Court.

Section 8. Jursidiction

8.1 ... Any attorney not admitted to practice law in this State nor specially

admitted to practice law in this State but who engages in the practice of law in this

State shall be subject to the imposition of civil remedies and criminal prosecution

Section 9. Multijurisdictional Practice.



9.3. If an attorney is practicing in this State under authority of RPC 5.5(c), or if

an attorney is practicing in this State under authority of RPC 5.5(d) and does not

maintain an office in this State:

(a) Hearing panel proceedings shaHmay occur in anythe disciplinary

district in which the conduct that forms the basis of the complaint against the

attorney occurred.

Section 10. Periodic Assessment of Attorneys

10.1. Every attorney admitted to practice before the Court, except those exempt

under Section 10.2, shall pay to the Board on or before the firsttest day of the

attorney's birth month an annual fee for each year beginning January 1, 2012....

Withdrawals from those funds shall be made by the Board only for the purpose of

defraying the costs of disciplinary administration and enforcement of thisese

Rrules, and for such other related purposes as this Court may from time to time

authorize or direct.

10.3. To facilitate the collection of the annual fee provided for in Section 10.1, all

person required by this Rule to pay an annual fee shall, on or before the firstkst

day of their birth month, file with the Board at its central office a registration

statement, on a form prescribed by the Court, setting forth the attorney's current

residence, office, and office email addresses, and such other information as the

Court may from time to time direct....

10.6. (a) Each attorney to whom a Notice is sent pursuant to Section 10.5 shall

file with the Board within thirty days of the date of delivery of the Notice a»

affidavit withsupporting documentation, including sworn proof if necessary,

demonstrating that the attorney has paid the annual registration fee or has filed the

annual registration statement, and has paid a delinquent compliance fee of One

Hundred Dollars ($100.00) to deftay-the Board's costs in issuing the Notice; or,

alternatively, demonstrating that the Notice was sent to the attorney in error, the

attorney having timely paid the annual registration fee or having timely filed the

annual registration statement.

(d) .... The proposed Reinstatement Order shall provide that the

attorney's reinstatement is effective as of the date of the attorney's payment of all

delinquent registration fees or the date of the attorney's filing of the delinquent

registration statement, and the attorney's payment of the One Hundred Dollar

10



($100.00) delinquent compliance fee; or, alternatively, as of the date of entry of

the Suspension Order if that Order was entered in error. An attorney resolves a

suspension within thirty days for purposes of Section 10.6(c) if a proposed

Reinstatement Order has been sent to the Court within thirty days of the Court's

filing of the Suspension Order.

TBA RATIONALE FOR PROPOSED CHANGES IN SECTION 10.6: The TBA

here, and in a number of other places, has proposed revisions to acknowledge that Tennessee

now permits sworn declarations in lieu of affidavits. The TBA also has no objection to the $100

fee but does not believe it is necessary to characterize the fee as "defraying" the cost of issuing

such notice. Finally, in light of the provision in Section 10.6(c) providing that a suspension

resolved within thirty days does not trigger certain notice requirements, the TBA has suggested

additional language to clarify when a suspension is considered resolved for that purpose.

Section 11. Grounds for Discipline

11.1. Acts or omissions by an attorney, individually or in concert with any other

person or persons, which violate the Attorney's Oath of Office or the Rules of

Professional Conduct of the State of Tennessee, including acts prior to surrender

of a law licenseresignation, suspension, disbarment, or transfer to inactive status

on other grounds, and acts subsequent to surrender of a law licenseresignation,

suspension, disbarment, or transfer to inactive status which acts amount to the

practice of law, shall constitute misconduct and shall be grounds for discipline,

whether or not the act or omission occurred in the course of an attorney-client

relationship.

TBA RATIONALE FOR PROPOSED CHANGE TO SECTION 11.1: The Rules of

Professional Conduct in Tennessee are thorough, well-crafted, and comprehensive. The TBA

does not believe that lawyers should be subject to discipline over and above violations of those

Rules on the basis of claims that conduct violates the Attorney's Oath of Office, which currently

consists of the following language according to Tenn. Sup. Ct. R. 6: "I, , do

11



solemnly swear or affirm that I will support the Constitution of the United States and the

Constitution of the State of Tennessee, and that I will truly and honestly demean myself in the

practice of my profession to the best of my skill and abilities, so help me God." The TBA

submits that attempting to impose discipline regarding compliance with such language would be

difficult, at best, and should not be included in Proposed Rule 9.

Section 12. Types of Discipline

12.3. (a) Temporary Suspension. On petition of Disciplinary Counsel and

supported by sworn proofan affidavit demonstrating facts personally known to

affiant or declarant showing that an attorney has misappropriated funds to the

attorney's own use, has failed to respond to the Board of Disciplinary Counsel

concerning a complaint of misconduct has failed to substantially comply with a

contract entered into with theTennessee Lawyer Assistance Program monitoring

agreement requiring mandatory reporting to the Board pursuant to Section 36.1,

or otherwise poses a threat of substantial harm to the public, the Court may issue

an order with such notice as the Court may prescribe imposing temporary

conditions of probation on said attorney or temporarily suspending said attorney,

or both.

12.8. Conditions. Upon order of a hearing panel or court, or upon stipulation of

Respondent and Disciplinary Counselthe parties, conditions consistent with the

purpose of this Rule and with the Rules of Professional Conduct, including but

not limited to the requirement of a practice monitor pursuant to the procedures set

forth in Section 12.9, may be placed upon the imposition of any form of public

discipline.

Section 13. Diversion of Disciplinary Cases

13.1. Authority of Board. The Board is hereby authorized to establish practice

and professionalism enhancement programs to which eligible disciplinary cases

may be diverted as an alternative to disciplinary sanction. The Board is also

authorized to require a respondent attorney to enter into a Tennessee Lawyer

Assistance Program monitoring agreement requiring mandatory reporting to the

Board as a condition of diversion under this section.

12



Section 14. Probation

14.1.{a} Probation. In the discretion of the hearing panel or a reviewing

court, the imposition of a suspension for a fixed period (Section 12.2) may be

deferred in conjunction with a fixed period of probation. The conditions for

probation shall be stated in writing in the judgment of the hearing panel or court

and may include, if appropriate, requiring the respondent attorney to enter into a

monitoring agreement with the Tennessee Lawyer Assistance Program requiring

mandatory reporting to the Board. Probation shall be used only in cases where

there is little likelihood that the respondent attorney will harm the public during

the period of rehabilitation and where the conditions of probation can be

adequately supervised. The hearing panel or reviewing court may require as a

condition of probation the assignment of a practice monitor for the purposes and

pursuant to the procedures set forth in Section 12.9. The respondent attorney

shall pay the costs associated with probation, including but not limited to a

reasonable fee to the practice monitor.

14.2. Revocation of Probation.{b4 In the event the respondent attorney

violates or otherwise fails . ..

14.3. Termination.^ Probation shall terminate upon the expiration of..

TBA RATIONALE FOR PROPOSED CHANGES TO SECTIONS 13 AND 14: The

TBA has reviewed and agrees with a previously-filed comment submitted by TLAP and has

included the substance of that proposal in this submission with minor revisions to conform to

other changes in the Proposed Rule 9.

Section 15. Initiation, Investigation, and Hearing

15.1. (a) All complaints must be submitted in writing, must contain the identity

of the complainant, and must be signed by the complainant. The Board shall

provide the respondent attorney with a complete copy of the original complaint

and of any additional or supplemental written submissions provided by the

complainant. In the event that the Board's investigation is the result of

information from a source other than a written complaint pursuant to Section

4.5(a), the Board shall notify the respondent attorney and provide a copy of such

information.

13



(c) If Disciplinary Counsel recommends disposition by dismissal or

private informal admonition, the reviewing member of the district committee in

the appropriate disciplinary district shall review the recommendation and may

approve, reject, or modify it....

(d) If Disciplinary Counsel therecommendsed disposition byis private

reprimand^ or_public censure, or recommends the prosecution of formal charges

before a hearing panel, the Board shall review the recommendation and approve.

reject, or modify it. ...

(g) If Disciplinary Counsel recommends disposition by private informal

admonition or private reprimand, and if that recommended disposition is

approved by the reviewing member of the district committee in the appropriate

disciplinary district, and if the respondent attorney does not demand a formal

hearing, then the complainant shall be provided notice that the complaint has been

resolved in a manner that is confidential under Section 32. This same notice will

be provided to the complainant in the event of disposition by private reprimand.

The complainant has no right to appeal a disposition by private informal

admonition or private reprimand under this Section.

TBA RATIONALE FOR PROPOSED CHANGES TO SECTION 15.1: The TBA

submits that interests of fairness and efficiency in the disciplinary process should also require

that not only the first written submission from a complainant, but any further submissions from a

complainant, should be provided to the respondent attorney as well. The TBA also submits that,

for clarity, specific reference to the ability of a reviewing member to reject a recommendation

should be added. Finally, it appears to the TBA that there is a gap in the Proposed Rule 9 as to

what will be provided to complainant in the event of a private reprimand; thus, the TBA

recommends that a complainant receive the same notice whether the private discipline imposed

is a private reprimand or a private informal admonition.

15.2. (a) Formal disciplinary proceedings before a hearing panel shall be

instituted by Disciplinary Counsel by filing with the Board a Petition for
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Discipline (hereinafter "Petition") which shall be sufficiently clear and specific to

inform the respondent attorney of the alleged misconduct. Disciplinary Counsel,

as neededwith the consent of the respondent attorney or by leave of the hearing

panel assigned to hear the matter, may file an_Amended Petition(s) or

Supplemental Petition(s). Amended Petitions whicharise out of the same facts

and circumstances as the Petitionbut which change, delete or augment the existing

allegations. Disciplinary Counsel, as needed and with the approval of the Board,

may fi leSupplemental Petitions whichmake new allegations and whichbring new

charges arising from a different complaint(s) not previously included in a Petition.

Noeither a Petition to initiate a formal disciplinary proceeding, anAmended

Petition, nor aSupplemental Petition shall include allegations of any private

discipline previously imposed against the respondent attorney.

(b) A copy of the Petition shall be served upon the respondent attorney

pursuant to Section 18.1. The respondent attorney shall serve an answer upon

Disciplinary Counsel pursuant to Section 18.2 and file the original with the Board

within thirty days after the service of the Petition, unless such time is extended by

the agreement of Disciplinary Counsel or by leave of the hearing panel assigned

to hear the matter. The respondent attorney may file an amended answer with the

consent of Disciplinary Counsel or by leave of the hearing panel assigned to hear

the matter. In the event the respondent attorney fails to answer, the charges shall

be deemed admitted and Disciplinary Counsel may move the hearing panel

assigned to hear the matter for entry of a Judgment of Default. Relief from a

Judgment of Default for failure to serve an answer to the Petition within thirty

days shall be determined in the same manner such motions are determined by

Tennessee Rules of Civil Procedure 55.02.

(d) Following the filing ofservice of the answer to the Petition, or upon

failure to answer,the matter shall be assigned by the Chair to a hearing panel. In

assigning the members of the hearing panel, the Chair shall select them on a

random basis from the members of the district committee in the district in which

the respondent practices law; if there is an insufficient number of committee

members in that district who are able to serve on the hearing panel, the Chair may

appoint one or more members from the district committee of an adjoining district

to serve on the panel. In communicating the fact of assignment to members of the

heaiing panel, the Chair or the Chair's designee for the communication shall

provide to members of the hearing panel only such information as would be

needed for them to determine whether their recusal is required under Section 6.5.

TBA RATIONALE FOR PROPOSED CHANGES TO SECTION 15.2: Given the

fact that Proposed Rule 9 contemplates the existence of a hearing panel to be able to rule on
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certain motions that might be filed prior to the filing of an answer by a respondent attorney,

including a motion for an extension of the answer deadline, the TBA proposes that a hearing

panel be assigned after a Petition is filed rather than after an answer to a Petition has been filed.

Proposed Rule 9 would create a rather one-sided landscape in terms of amended or supplemental

pleadings. The TBA has proposed changes that would move the balance of treatment closer to

an equal posture and in a way that would be more similar to the Tennessee Rules of Civil

Procedure in which amendments to pleadings can be made by stipulation or upon an order

granting leave entered by the body that acts as the tribunal, the hearing panel. In order to

squarely address issues related to preliminary communications to initially assigned hearing panel

members at the outset of proceedings - issues that have been the recent subject of litigation and

the issuance of an opinion from at least one Chancery Court - the TBA has added language to

address the limited type of information that should be communicated on an exparte basis by the

Board to members of a hearing panel.

15.3.

(b) The hearing panelBeard shall file its findings and judgment with the

Board and immediately serve a copy of the hearing panel's findings and judgment

upon Disciplinary Counsel and the respondent attorney's counsel of record (or

aftd-the respondent attorney if unrepresented);s counsel of record pursuant to

Section 18.2. There shall be no petition for rehearing. Any appeal pursuant to

Section 33 must be filed within sixty days of the entry of the hearing panel's

judgment.

TBA RATIONALE FOR PROPOSED CHANGES TO SECTION 15.3: The TBA's

proposed changes are intended to be more in keeping with the notion of the roles of each entity

in the system so that, like a tribunal, the hearing panel will both file its ruling with the Board and
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simultaneously serve a copy upon the other party to the proceeding rather than leaving it to the

prosecuting party to have control over, and responsibility for, service of the ruling upon the party

being prosecuted.

15.4.

(b) If ajhe judgment of the hearing panel is that therespondent attorney is

toshall be disbarred or suspended for any period of time in excess of three

months, or for a period of time of three months or less with conditions for

reinstatement, whether pursuant to a judgment of a hearing panel whereaad no

appeal is perfected within the time allowed, or by if there isa settlement at

providing for a disbarment or suspension for any period of time in excess of three

months, or for a period of time of three months or less with conditions for

reinstatementany stage of disciplinary proceedings, the Board shall file with the

Court copies of the Petition, the judgment or settlement, the proposed Order of

Enforcement, and a Protocol Memorandum as defined in Section 2. The Board

shall serve a copy of the proposed Order of Enforcement and the Protocol

Memorandum upon the respondent attorney's counsel of record (oraftd the

respondent attorney if unrepresented)*s counsel of record pursuant to Section

18.2. In all cases except those in which the sanction imposed is by agreement, the

respondent attorney shall have ten days from service of the foregoing within

which to file with the Court and serve upon Disciplinary Counsel pursuant to

Section 18.2 a response to the Protocol Memorandum. Such response shall be

limited to addressing the contents ofcontesting any alleged factual errors in the

Protocol Memorandum. The Court shall review the recommended punishment

provided in such judgment or settlement with a view to attaining uniformity of

punishment throughout the State and appropriateness of punishment under the

circumstances of each particular case. The Court may direct that the transcript or

record of any proceedings be prepared and filed with the Court for its

consideration.

TBA RATIONALE FOR PROPOSED CHANGES TO SECTION 15.4: The first

portion of the TBA's proposed changes is an attempt to streamline the language of this rule

without altering the substance. The TBA also would suggest that, because the Protocol

Memorandum addresses things beyond facts including items such as items about which opinions
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can reasonably differ, such as instances of comparative discipline in similar cases, the other party

to the proceeding should be permitted to respond to the entirety of the Protocol Memorandum.

Section 16. Complaints Against Board Members, District Committee

Members, or Disciplinary Counsel

16.1. (a) Complaints against Disciplinary Counsel or district committee

members alleging violations of the Attorney's Oath of Office or the Rules of

Professional Conduct shall be submitted directly to the Board.

16.2. (a) Complaints against attorney members of the Board alleging violations

of the Attorney's Oath of Office or the Rules of Professional Conduct shall be

submitted directly to the Chief Justice of the Court.

16.3.

(b)... (2) If Special Disciplinary Counsel's recommendation is private

informal admonition or private reprimand, it shall be reviewed by the Reviewing

Justice, who may approve, disapprove, or modify it. If the recommendation is

approved by the Reviewing Justice, notice shall be provided by Special

Disciplinary Counsel to the complainant that the complaint has been resolved in a

manner that is confidential under Section 32. The complainant has no right to

appeal a disposition of a private informal admonition or private reprimand under

this Section.

(3) If the recommended disposition is private reprimand,public

censure^ or prosecution of formal charges before a special hearing panel, the

Reviewing Justice shall review the recommendation and shall approve,

disapprove, or modify it. The Reviewing Justice may determine whether a matter

should be concluded by dismissal^ private informal admonition, or private

reprimand; may approve or impose a private reprimand orpublic censure; or may

direct that a formal proceeding be instituted before a special hearing panel.
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TBA RATIONALE FOR PROPOSED CHANGES TO SECTION 16.3: The TBA

submits that without these revisions there would be gaps with respect to the treatment of private

reprimands in these specialized circumstances.

Section 17. Immunity

Members of the Board, district committee members, Disciplinary Counsel

and staff shall be immune from civil suit for any conduct in the course of their

official duties. Complainants and witnesses shall be immune from civil suit with

respect to any communications to the Board, district committee members,

Disciplinary Counsel or staff relating to attorney misconduct or disability or any

testimony in the proceedings regarding the same, unless the information which the

complainant or witness provides in such communication or such testimony is false

and the complainant or witness had actual knowledge of the falsity.

TBA RATIONALE FOR PROPOSED CHANGES TO SECTION 17: The TBA

believes that diminishing the broad scope of immunity currently afforded to complainants and

witnesses would have a chilling effect and should not be adopted.

Section 18. Service

18.1. In the event that the respondent attorney is already represented by counsel

at the time of the filing of a Petition, counsel for the respondent attorney may-

agree to accept service on behalf of the respondent attorney. Otherwise, tT-he

Petition in any disciplinary proceeding shall be served on the respondent attorney

by personal service by any person authorized by the Chair of the Board, or by any

form of United States mail providing delivery confirmation, at the primary

address shown in the most recent registration statement filed by the respondent

attorney pursuant to Section 10.3 or at the respondent attorney's other last known

address. If such service is not successfully completed, the Board shall undertake

additional reasonable steps to obtain service, including but not limited to, personal

service or service by mail at such alternative addresses as the Board may identify,

or service by email at the email address shown in the most recent registration

statement filed by the respondent attorney pursuant to Section 10.3 or such other

email address as the Board may identify.

Section 19. Subpoena Power, Witnesses and Pre-trial Proceedings
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19.5. Discovery proceedings by the respondent attorney, prior to the filing of a

Petition for Disciplineinstitution of proceedings for a formal hearing, may be had

upon the order of the Chair of the Board for good cause shown.

Section 22. Attorneys Convicted of Crimes

22.1. (a) Any attorney subject to the disciplinary jurisdiction of this Court, upon

conviction of any serious crime, as defined in Section 2, shall within ten days of

such conviction provide a copy of the judgment or guilty plea involved to

Disciplinary Counsel.

(b) Upon receiving notice from an attorney pursuant to Section 22.1 (a), or

upon otherwise being advised that an attorney subject to the disciplinary

jurisdiction of the Court has been convicted of a crime, Disciplinary Counsel shall

obtain a an affidavit with a certified copy of the judgment, guilty plea or other

adequate sworn proof of the conviction and forward it to the Nashville office of

the Clerk of the Supreme Court.

22.2. (a) Upon the filing with the Court of an affidavit witha certified copy of the

judgment, guilty plea, or other adequate sworn proof demonstrating that an

attorney who is a defendant in a criminal case involving a serious crime, as

defined in Section 2, has entered a plea of nolo contendere or a plea of guilty or

has been found guilty by verdict of the jury, or the trial court sitting without a

jury, the Court shall enter an order immediately suspending the attorney. Such

suspension shall take place regardless of the pendency of a motion for new trial or

other action in the trial court and regardless of the pendency of an appeal. Such

suspension shall remain in effect pending final disposition of a disciplinary

proceeding to be commenced upon such finding of guilt.

22.3. Aft certified copy of the judgment, guilty plea, or otheraffidavit with

adequate sworn proof of a conviction of an attorney for any crime shall be

conclusive evidence of the commission of that crime in any disciplinary

proceeding instituted against the attorney based upon the conviction.

22.4. Upon the receipt of an certified copy of the judgment, guilty plea, or

otheraffidavit with adequate sworn proof of conviction of an attorney for a serious

crime, the Court shall, in addition to suspending the attorney in accordance with

the provisions of Section 22.2+, also refer the matter to the Board for the

institution of a formal proceeding before a hearing panel in which the sole issue to

be determined shall be the extent of the final discipline to be imposed, provided
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that a disciplinary proceeding so instituted will not be brought to hearing until all

appeals from the conviction are concluded.

22.5. Upon the receipt of aft certified copy of the judgment, guilty plea, or

otheraffidavit with adequate sworn proof of a conviction of an attorney for a

crime not constituting a serious crime, the Court shall refer the matter to the

Board for whatever action the Board may deem warranted, including the

institution of an investigation by Disciplinary Counsel, or a formal proceeding

before a hearing panel, provided, however, that the Court may in its discretion

make no reference with respect to convictions for minor offenses.

22.6. An order summarily suspending an attorney from the practice of law

pursuant to Section 22.24- shall constitute a suspension of the attorney for the

purpose of Section 28.

22.7. An attorney suspended pursuant to Section 22.24- shall receive credit for

any period of suspension served pursuant to Section 22.24- that preceded the

commencement of the term of incarceration. Notwithstanding the provisions of

Section 12.2, any suspension or disbarmentordered pursuant to Section 22.24- may

be required tosha!! be served consecutive to any period of incarceration imposed

upon the attorney as a result of the attorney's conviction in the underlying

criminal case.

TBA RATIONALE FOR PROPOSED CHANGES TO SECTION 22: The TBA

believes that Proposed Rule 9 has a gap in it with respect to whom would provide notice of

certain convictions of serious crimes and with respect to how any such obligation would

otherwise be enforced if the duty were imposed upon a non-lawyer. The TBA believes that the

responsibility for providing notification of a conviction of a serious crime should, like the

obligation to provide notice of the receipt of discipline in another jurisdiction, fall upon the

lawyer who has been so convicted. The TBA has otherwise left the procedures in place for what

Disciplinary Counsel and the Court would do as to other crimes, not rising to the level of

seriousness as to trigger the attorney's obligation to provide notice. The TBA also suggests that

the reference to disbarment in Section 22.7 is confusing and unneeded and that the concept of a

suspension having to be served consecutive to a period of incarceration should be an option, but

should not be made mandatory by the rule.
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Section 23. Disbarment by Consent of Attorneys Under Disciplinary

Investigation or Prosecution

23.1. An attorney who is the subject of an investigation into, or a pending

proceeding involving, allegations of misconduct may consent to disbarment, by

delivering to the Board an affidavit or swom declaration stating that such attorney

desires to consent to disbarment and that:

23.2. Upon receipt of the required affidavit or sworn declaration, the Board shall

file it with the Court and the Court shall enter an order disbarring the attorney on

consent.

23.3. The order disbarring the attorney on consent shall be a matter of public

record. However, the affidavit or swom declaration required under Section 23.1

shall not be publicly disclosed or made available for use in any other proceeding

except upon order of the Court.

Section 25. Reciprocal Discipline

25.1. All attorneys subject to disciplinary jurisdiction pursuant to Section 8.1

shall, uUpon being subjected to professional disciplinary action in another

jurisdiction while subject to the_disciplinary jurisdiction of this Court pursuant to

Section 8.1, an attorney shall promptly inform Disciplinary Counsel of such

action. Upon being informed bytkat an attorney of such disciplinary actions-ttbjeet

to disciplinary jurisdiction pursuant to Section 8.1 has been subjected to discipline

in another jurisdictionwhile subject to disciplinary jurisdiction pursuant to Section

&+, Disciplinary Counsel shall obtain a certified copy of such disciplinary order

and file the same with the Board and with the Court.

25.2. Upon receipt of a certified copy of an order pursuant to Section

25J_demonstrating that an attorney subject to disciplinary jurisdiction pursuant to

Section 8.1 has been disciplined in another jurisdiction while subject to

disciplinary jurisdiction pursuant to Section 8.1, the Court shall forthwith serve

upon the attorney in accordance with Section 18.1 a notice containing:

25.5. In all other respects, a final adjudication in another jurisdiction that an

attorney subject to disciplinary jurisdiction pursuant to Section 8.1 has been guilty

of misconduct while subject to disciplinary jurisdiction-pursuant to Section

&4-shall establish conclusively the misconduct for purposes of a disciplinary

proceeding in this State.
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TBA RATIONALE FOR PROPOSED CHANGES TO SECTION 25: The TBA

believes that the many additional inclusions of "while subject to disciplinary jurisdiction" are

superfluous and potentially confusing.

Section 26. Attorneys Failing to Comply with Tenn. Code Ann.

§§ 67-4-1701-1710 (Privilege Tax Applicable to Persons

Licensed to Practice Law)

26.3. (a) Each attorney to whom a Notice is sent pursuant to Section 267.2 shall

file with the Board within thirty days of the date of delivery of the Notice em

affidavit supported bydocumentary evidence, including sworn proof if necessary,

showing that the attorney has paid the delinquent privilege taxes and any interest

and penalties assessed by the Department of Revenue, and has paid to the Board a

delinquent compliance fee of One Hundred Dollars ($100.00) to defray the

Board's costs in issuing the Notice; or, alternatively, demonstrating that the

Notice was sent to the attorney in error, the attorney having timely paid the

privilege taxes.

(b) Within thirty days of the expiration of the time for an attorney to

respond to the Notice pursuant to Subsection (a) hereof, the Chief Disciplinary

Counsel shall prepare and furnish to the Court a proposed Suspension Order. The

proposed Suspension Order shall list all attorneys who were sent the Notice and

who failed to respond; failed to demonstrate to the satisfaction of the Board that

they had paid the delinquent privilege taxes and any interest and penalties, and

had paid to the Board a delinquent compliance fee of One Hundred Dollars

($100.00) to defray the Board's costs in issuing the Notice; or, failed to

demonstrate to the satisfaction of the Board that the Notice had been sent in error.

The proposed Suspension Order shall provide that the license to practice law of

each attorney listed therein shall be suspended upon the Court's filing of the

Order and that the license of each attorney listed therein shall remain suspended

until the attorney pays the delinquent privilege taxes and any interest and

penalties, and pays to the Board the One Hundred Dollar ($100.00) delinquent

compliance fee and a separate reinstatement fee in the amount of Two Hundred

Dollars ($200.00), and is reinstated pursuant to Subsection (d).

(d) An attorney suspended by the Court pursuant to Subsection (c) may

file with the Board an application for reinstatement of the attorney's license to

practice law demonstrating that the attorney has paid all the delinquent privilege

taxes and any interest and penalties, and has paid to the Board the One Hundred
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Dollar ($100.00) delinquent compliance fee and the Two Hundred Dollar

($200.00) reinstatement fee; or, alternatively, demonstrating that the Suspension

Order was entered in error as to the attorney. If the application is satisfactory to

the Board and if the attorney is otherwise eligible for reinstatement, the Board or

the Chief Disciplinary Counsel acting on its behalf, shall promptly prepare and

send to the Court a proposed Reinstatement Order. The proposed Reinstatement

Order shall provide that the attorney's reinstatement is effective as of the date of

the attorney's payment of all delinquent privilege taxes and any interest and

penalties, and the attorney's payment to the Board of the One Hundred Dollar

($100.00) delinquent compliance fee and the Two Hundred Dollar ($200.00)

reinstatement fee; or, alternatively, as of the date of entry of the Suspension Order

if that Order was entered in error. An attorney resolves a suspension within thirty

days for purposes of Section 26.3(c) if a proposed Reinstatement Order has been

sent to the Court within thirty days of the Court's filing of the Suspension Order.

TBA RATIONALE FOR PROPOSED CHANGES TO SECTION 26.3: The TBA's

rationale for these changes is the same as explained with respect to Section 10.6 above.

Section 27. Proceedings Where an Attorney Is Declared to Be Incompetent

or Is Alleged to Be Incapacitated

27.2. Whenever during the course of an investigation pursuant to Section 15.1 or

formal proceedings pursuant to Section 15.2, Disciplinary Counsel obtains

information calling into question the mental or physical health of the respondent

attorney that raises a substantial concern regarding the respondent attorney's

capacity to continue the practice of law or to respond to or defend against a

complaint, Disciplinary Counsel should request the respondent attorney to

voluntarily agree to submit to an evaluation by the Tennessee Lawyers Assistance

Program or examination by a qualified medical or mental health expert to

determine respondent attorney's capacity and report the results of the examination

to Disciplinary Counselthe Board and to the respondent attorney and the

respondent attorney's counsel. In the event the respondent attorney declines to

submit to such evaluation or examination and reporting, Disciplinary Counsel

should file a petition under seal with the Court for an order requiring the

respondent attorney to submit to an evaluation by the Tennessee Lawyers

Assistance Program or an examination by a qualified medical or mental health

expert as the Court shall designate, the results of either of which shall be reported

to Disciplinary Counselthe Board, the Court, and the respondent attorney and the

respondent attorney's counsel. Failure to comply with an order issued under this

Subsection may serve as the basis for temporary suspension pursuant to Section

12.3.
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27.5. The Board shall cause a notice of transfer to disability inactive status to be

published pursuant to Section 28.101.

TBA RATIONALE FOR PROPOSED CHANGES TO SECTION 27: Given the

potentially sensitive nature of the contents of a petition that would be filed by Disciplinary

Counsel in these circumstances, the TBA submits that the rule should explicitly require that it be

filed under seal.

Section 28. Notice to Clients, Adverse Parties, and Other Counsel

28.9. Sworn StatementAffidavit Filed with Board. Within ten days after the

effective date of the order, the respondent attorney shall file with the Board an

affidavit or sworn declaration showing:

(d) Service of a copy of the affidavit or sworn declaration upon

Disciplinary Counsel, which shall include proof of compliance with Section 28.2.

Section 30. Reinstatement

30.1. No attorney suspended for one year or more or disbarred may resume

practice until reinstated by order of the Court, except as provided in Section-

Any attorney suspended for a fixed period of time less than one year and

indefinite period to be determined by the conditions imposed by the judgment

may resume practice without reinstatementonly after filing an affidavit or sworn

declaration with the Board showing that the attorney has fully complied with the

conditions imposed by the judgment, including the payment of costs incurred by

the Board in the prosecution of the preceding disciplinary proceeding and any

court costs assessed against the attorney in any appeal from such proceeding.

Any other attorney suspended for a fixed period of time less than one year may

resume practice upon expiration of the term of suspension.

25



TBA RATIONALE FOR PROPOSED CHANGES TO SECTION 30.1: The TBA

submits that an attorney who is suspended for less than one year with no additional conditions

should continue to be able to resume practice without having to file an affidavit or sworn

declaration, as is the case under current Rule 9.

30.4. If it is the decision of the hearing panel that petitioning attorney be

reinstated, the Board shall review the record and within sixty days either appeal as

provided in Section 33 or transmit to the Court the record of the proceedings

before the hearing panel together with its report approving same. The Court will

take such action upon the record so transmitted as it deems appropriate. No

attorney will be reinstated based upon a hearing panel decision until

approvedexeept by order of the Court.

30.5. The hearing panel or reviewing court may impose conditions on the

petitioning attorney's reinstatement, including, without limitations the making of

partial or complete restitution to parties harmed by the petitioning attorney's

misconduct which led to the suspension or disbarment; certification by the Board

of Law Examiners of the successful completion of an examination for admission

to practice; and, the assignment of a practice monitor for the purposes and

pursuant to the procedures set forth in Section 12.9. The petitioning attorney shall

pay the costs associated with the conditions of reinstatement, including without

limitation a reasonable fee to the practice monitor pursuant to the procedures in

Section 12.9(d).

30.8. If the petitioning attorney is found unfit to resume the practice of law, the

petition shall be dismissed. If the petitioning attorney is found fit to resume the

practice of law, the judgment shall reinstate the petitioning attorney; provided,

however that the judgment may make such reinstatement conditional upon the

payment of all or part of the costs of the proceeding, and upon the making of

partial or complete restitution to parties harmed by the petitioning attorney's

misconduct which led to the suspension or disbarment; and the reinstatement may

be conditioned upon the furnishing of such proof of competency as may be

required by the judgment, in the discretion of the Court, which proof may include

certification by the Board of Law Examiners of the successful completion of

examination for admission to practice. The reinstatement further may be

conditioned upon the assignment of a practice monitor for the purposes and

pursuant to the procedures set forth in Section 12.9. The petitioning attorney shall

pay a reasonable fee to the practice monitor pursuant to the procedures in Section
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TBA RATIONALE FOR PROPOSED CHANGES TO SECTION 30: The TBA

suggests that the listed items upon which reinstatement may be conditioned upon need not be

repeated in Section 30.8 and that it is cleaner to simply add a reference to restitution in Section

30.5.

Section 31. Expenses, Audit, Reimbursement of Costs

31.3. Reimbursement of Costs.

(a) In the event that a judgment of disbarment, suspension, public censure,

private reprimand, temporary suspension, disability inactive status, reinstatement,

or denial of reinstatement results from formal proceedings, Disciplinary Counsel

shall within fifteen days from the hearing panel's submission of such judgment

pursuant to Section 15.3 make application to the hearing panel for the assessment

against the respondent or petitioning attorney of the necessary and reasonable

costs of the proceedings, including court reporter's expenses for appearances and

transcription of all hearings and depositions, the expenses of the hearing panel in

the hearing of the cause, and the hourly charge of Disciplinary Counsel in

investigating and prosecuting, and shall serve a copy of such application on

respondent or petitioning attorney and the petitioning attorney's counsel of record

pursuant to Section 18.2. The application shall be accompanied by an affidavit or

sworn declaration and such other documentary evidence as Disciplinary Counsel

deems appropriate documenting the hours expended and the costs incurred by

Disciplinary Counsel in investigating and prosecuting the complaint or

responding to the petition for reinstatement. Such proof shall create a rebuttable

presumption as to the necessity and reasonableness of the hours expended and the

costs incurred.. ..

Section 36. Tennessee Lawyer Assistance Program

36.1. Referrals to TLAP.

(a) Pursuant to Rule 33.07(A) of the Rules of the Tennessee Supreme

Court, the Board, its hearing panels or Disciplinary Counsel may provide a

written referral to TLAP of any attorney who the Board, hearing panel, or

Disciplinary Counsel (collectively, "the BPR") determines:
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(5) has exhibited behavior or has engaged in behavior that, in the

BPR's determination, warrants consultation and, if recommended by TLAP,

further assessment, evaluation, treatment, assistance, or monitoring^

(b) The Executive Director of TLAP shall review any referral by the BPR.

If the Executive Director of TLAP deems that assistance and monitoring of an

attorney is appropriate, the Executive Director will make reasonable efforts to

enter into a Monitoring/Advocacy Agreement ("Agreement") with the attorney

pursuant to Rule 33.05(E) of the Rules of the Tennessee Supreme Court. If the

Executive Director of TLAP determines that TLAP assistance is not appropriate,

for whatever reason, the Executive Director shall report that determination to the

BPR, without further elaboration and without disclosure of information otherwise

confidential under Rule 33.10.

(d) The BPR will provide written notification to the Executive Director of

TLAP of any provision concerning the participation of TLAP included in any

proposed order submitted by the BPR to the Court or any other agreement

between the respondent attorney and the BPR, informal or otherwise, in which

TLAP is required. The Executive Director of TLAP will notify the BPR of any

requested modification of the order and may decline involvement. If the

Executive Director ofTLAP declines involvement of TLAP, the BPR shall not

include TLAP's participation in any proposed order submitted to the Court.

Neither the BPR nor any hearing panel shall include TLAP in any proposed order

submitted to the Court unless TLAP has given notice to Disciplinary Counsel, the

hearing panel, or the respondent attorney or respondent attorney's counsel that

TLAP will accept involvement in the matter. In any proposed order submitted by

BPR to the Court that includes TLAP involvement, the proposed order shall

specifically state that TLAP has been consulted and that TLAP has accepted

involvement in the matter, and the proposed order shall contain a certificate of

service stating the date and manner in which the proposed order was served upon

the Executive Director of TLAP.

(e) Pursuant to Rule 33.07-(B) of the Rules of the Tennessee Supreme

Court, TLAP will provide the BPR with the following information:

(1) TLAP will notify the BPR of a referred attorney's failure to

establish contact with TLAP or enter into a recommended Agreement.

(2) If the attorney enters into an Agreement with TLAP that

requires mandatory reporting to the BPR, TLAP will provide a copy of the

Agreement to the BPR. Such Agreement will provide for notification by TLAP to
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the BPR of substantial non-compliance with any of the terms or conditions of the

Agreement. Contemporaneously with any such notification, the Executive

Director of TLAP may make such recommendation to the BPR as TLAP deems

appropriate.

TBA RATIONALE FOR PROPOSED CHANGES TO SECTION 36: The TBA has

reviewed and agrees with a previously-filed comment submitted by TLAP and has included the

substance of that proposal in this submission.

HI. THE TBA HAS QUESTIONS OR CONCERNS, BUT NO DEFINITE REVISIONS

TO OFFER, REGARDING A FEW ASPECTS OF PROPOSED RULE 9.

Finally, there are just a few aspects of Proposed Rule 9 about which the TBA wishes to

raise questions or express some concern. Although the TBA either does not have, or is not in a

position presently to offer, any specific proposal in redline form as to any of these aspects of

Proposed Rule 9, the TBA does request that the Court undertake further consideration prior to

adoption of any new version of Rule 9.

In Section 8.1 of Proposed Rule 9, it would appear that the Proposed Rule is trying to

address a particular situation regarding the scope of disciplinary jurisdiction that is suspected not

to be covered by the language set forth in existing Term. Sup. Ct. R. 9, § 1.1. The TBA,

however, does not believe that the language offered by the Court in the first sentence of Section

8.1 appears to be any improvement in terms of providing a clear description ofjurisdiction.

Without insight into what concern may be driving an attempt to revise the language used in

Term. Sup. Ct. R. 9, § 1.1, the TBA unfortunately is not in a position to provide an alternative

suggestion as to drafting and language. The TBA would request that the Court, whether it opts

to reconsider the entirety of the language of the first sentence in Section 8.1 or not, drop the

reference to "resignation" as there are no rules that provide for resignation by a lawyer from the
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bar and that the Court replace that reference with the term "surrender of law license" consistent

with Term. Sup. Ct. R. 7 if that is within the scope of what the Proposed Rule 9 intends.

In Section 10 of Proposed Rule 9, the TBA has some significant concerns with the

consequences oftwo aspects of the Court's proposal, including what can be best categorized as

concerns involving principles of federalism. Specifically, the TBA's concerns involve Sections

10.7 and 10.8 of Proposed Rule 9 and the impact those provisions would have, both separately

and in combination, upon (1) federal judges who have placed their Tennessee license into

inactive status; and (2) lawyers licensed in other states and also Tennessee who choose to put

only their Tennessee license into inactive status.

Although the TBA acknowledges that Section 10.7 of Proposed Rule 9 is substantively

identical to current Section 20.8 of Tenn. Sup. Ct. R. 9, those provisions with respect to the

charge of an annual registration fee for inactive lawyers have only quite recently been enacted.

The TBA does not recall the enactment being accompanied by any request for public comment

from the Court and such provisions should be separately reviewed.

As to lawyers licensed in multiple states, the TBA's concern is one that has clear

constitutional dimensions. Tenn. Sup. Ct. R. 8, RPC 5.5(d)(2) rightly provides that a lawyer, not

licensed in Tennessee but licensed elsewhere, can practice law in Tennessee if authorized to do

so by federal law. This means, for example, that a lawyer who is licensed only in Kentucky can

practice in federal court in the Western District of Tennessee without a Tennessee license as long

as they comply with the Local Rules of the Western District of Tennessee and either obtain full

admission to the bar of the Western District or obtain permission to participate in a particular

case. Yet, the proposed Rule 9 would prohibit the same lawyer from doing so if, in addition to

being licensed in Kentucky the lawyer also had a Tennessee license but had put their Tennessee

30



license into inactive status. This different treatment could be the subject of a constitutional

challenge, and the TBA is unclear, regardless, ofhow it is sought to be justified from a policy

perspective.7

The TBA's concern with the treatment of federal judges who put their Tennessee license

into inactive status is less a constitutional question and more a pure policy issue. The TBA

wishes only to affirmatively raise the question for the Court's consideration of whether federal

judges who put their Tennessee license into inactive status should still be required to pay an

inactive status fee, as would be the case under Proposed Rule 9, or whether they should be

treated for fee purposes the same as a retired attorney and not subject to such a fee.

In Section 12.2 of the Proposed Rule 9, the TBA has two separate but related concerns to

express. The language of Section 12.2 would reduce the flexibility that would otherwise be

available for the possibility that the appropriate discipline against a lawyer could involve a

suspension where the entirety of the suspension was suspended or probated (i.e., a suspension is

imposed but the lawyer is never actively suspended from the practice of law). Even if it were

only rare occasions where discipline of that nature would be appropriate, the TBA questions why

the possibility should be foreclosed altogether. Second, if the possibility must be foreclosed, the

TBA submits that the Court should consider whether to adopt an appropriate black-letter

provision that would establish the minimum portion of a suspension that must be actively served,

whether set as one day, ten days, thirty days, or some other different minimum number.

Finally, with respect to Section 12.9(c) of Proposed Rule 9, the TBA would ask the Court

to consider whether the Court itself, and not the BPR, should be the entity afforded the ultimate

7 The example offered by the TBA of the problem is just one such example. The constitutional

difficulties associated with the Proposed Rule 9 are only magnified by the fact that different treatment

would be afforded as to the ability to register as in-house counsel under RPC 5.5(d)(l) and to the ability

to undertake any of the temporary services otherwise permitted under RPC 5.5(c).
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discretion to determine and assign a practice monitor in the event that a respondent attorney

proposes three potential practice monitors to the BPR and all three proposed practice monitors

are rejected by the BPR. Otherwise, the mechanics of the procedure would appear to skew too

strongly in favor of the BPR by giving it the sole discretion to reject all three proposed

candidates and then the ability to make a selection of practice monitor that would be final and

not subject to appeal.

CONCLUSION

The TBA strongly believes that the Proposed Rule 9 would, if adopted, be a vast

improvement of the organization, architecture, and clarity of an extremely importance process

for Tennessee lawyers and the public at large. The TBA likewise strongly believes that the

Court's adoption of the TBA's proposed revisions set forth in this Comment will amount to an

even further improvement to Tennessee's system of attorney discipline and regulation.
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By: , __
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As always, thank you for your cooperation. I remain,

Very truly yours,
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IN THE SUPREME COURT OF TENNESSEE J ^ " '*-* ^

AT NASHVILLE ^^.3 m g.. U5

;)URT CLERK
IN RE: THE ADOPTION OF AMENDED TENNESSEE

COURT RULE 9

No. M2012-01648-SC-RL2-RL

COMMENT OF THE TENNESSEE BAR ASSOCIATION

RE: SECTION 29

The Tennessee Bar Association ("TBA"), by and through its President, Jacqueline B.

Dixon; Chair, TBA Standing Committee on Ethics and Professional Responsibility, Brian S.

Faughnan, and Co-Chairs of the Transition Subcommittee, Marisa Combs and Hugh Kendall;

General Counsel, Paul C. Ney; and Executive Director, Allan F. Ramsaur, in response to this

Court's Order entered August 8, 2012, submits the following comment regarding The Adoption

ofAmended Tennessee Supreme Court Rule 9, Section 29 ("Proposed Section 29"):

The TBA thanks this Court for its timely work on this important issue—the transition

procedure when a lawyer disappears, abandons a law practice, dies, or becomes disabled,

suspended, or disbarred.1 One of the TBA's most important current initiatives, begun during

President Dixon's bar year, is to serve the attorneys of Tennessee by evaluating and revising the

procedures and resources for transitioning a law practice.
2

1 Transition procedure in the event of death, disability, abandonment, or disbarment is partially addressed by the

current Rule 9, Section 22, which is patterned after the ABA Model Rule 28.

2 As this Court is aware, the TBA suffered a great loss in 2011 when Past President Larry D. Wilks, a small-firm

practitioner from Springfield, tragically passed away at the age of 56. While his death was unexpected, he was

prepared. The fact of his passing influenced the TBA to think carefully about how it can carry his banner of
"Serving Every Lawyer Every Day" forward by evaluating Tennessee's succession planning procedures and

materials.



A specially organized Transition Subcommittee of the Standing Committee on Ethics and

Professional Responsibility of the TBA was formed for this important task ("Subcommittee").

Ms. Dixon and Mr. Faughnan appointed attorneys Marisa Combs and Hugh Kendall to co-chair

the Subcommittee. Additional Subcommittee members are Kevin D. Balkwill, Board of

Professional Responsibility; William J. (Paz) Haynes, Bone McAllester Norton, PLLC; W.

Lewis Jenkins, Jr., Wilkerson, Gauldin, Hayes, Jenkins & Dedmon; and David Wade, Martin,

Tate, Morrow & Marston, PC. The Subcommittee began its work in June 2012 by studying the

various approaches to succession planning of state bar associations across the country.3

The TBA provides some relevant statistics for the Court's consideration. As of

September 10, 2012, the Tennessee Board of Professional Responsibility had 20,767 Active

Attorneys, 33% of which were over age 55 and 22% of which were over age 60. Thirty percent

of those attorneys had practiced over 25 years, and 21.5% had practiced over 30 years. Of the

TBA's membership as of September 11, 2012, over 48% were over 55 years of age, 37% were

over 60 years of age, 46% had practiced law over 25 years, and 37% had practiced law over 30

years. By a simple review of the numbers, it is apparent that a large quantity of lawyers,

particularly those who practice in small firms or as solo practitioners, will need succession plans

in the coming years. Like most states, Tennessee needs a comprehensive system for its attorneys

to plan for transitioning out of practice.

The TBA's goal is to provide for the protection of client and lawyer interests rather than

treat this solely as a lawyer disciplinary/enforcement matter. The TBA not only wants to address

what happens when a lawyer becomes disbarred, disappeared, disabled, or deceased, but also to

3 The National Organization of Bar Counsel and the Association of Professional Responsibility Lawyers appointed a
Joint Committee on Aging Lawyers in August 2005 to study the challenges raised by aging lawyers and propose

solutions and best practices for attorney grievance committees, bar associations, courts, and the Bar. Using their

Final Report, published in May, 2007, as well as other available resources, the TBA set out to quantify the projected

need for effective succession planning resources in Tennessee and establish the TBA's goals.



develop a system that will enable lawyers to take steps in advance of such an event in order to

provide for continuation of the practice of law.

The TBA and this Court have an interest in ensuring that the process is clear and

efficient, serves and protects the clients, and to the extent possible, provides for the lawyer's

interests. Because the existing Term. S. Ct. R. 9, Section 22, primarily focuses on an inventory

of client files, it does not meet the growing needs outlined above. It is being used inconsistently

across the state, and thus the Subcommittee already had decided to seek the Court's revision by

the time the Court released Proposed Section 29. The TBA also intends to publish materials for

lawyers to use in preparing succession plans, including forms, checklists, and how-to guides for

transition planning. Further, the TBA plans to develop educational and training materials and

promote them state-wide so that lawyers will know how to implement a system and understand

the operation of any future Section 29.

In short, the TBA is grateful for this Court's timely work with regard to Proposed Section

29. The draft of Section 29 created by this Court, if adopted, would be a vast improvement upon

existing Section 22 of Rule 9. The TBA submits this comment to suggest that the Court instead

adopt the TBA's proposed Section 29 only because it believes that it would serve to further

improve upon the Court's own proposal. The TBA's comments herein draw from the

Subcommittee's review of other states' materials as well as practical considerations from our

members' experiences.

As with the Court's proposal, the TBA proposal generally recognizes the need for a clear

mechanism for the appointment of a receiver attorney and the need for clearly delineated duties

and powers for that person(s); addresses the importance of protecting privilege and

confidentiality as to information accessed by the receiver attorney; provides clear authority with



respect to safeguarding and disbursing funds held in trust or otherwise and with respect to taking

possession and disposing of client files; and protects those who would serve as receiver attorney

from unwarranted exposure to liability.

The TBA believes it was able, working from the Court's own proposal, to address a

number of other important issues and further refine some of the concepts recognized in the

Court's own original proposal. The TBA's proposal is set out below, with comments and the

rationale behind some aspects of the TBA's proposal placed in footnotes to the proposed

provisions for the Court's review:

TBA PROPOSAL FOR RULE 9, SECTION 29

Section 29 - Appointment of a Receiver when an Attorney Becomes Unable to Continue the

Practice of Law

The purpose of this rule is to protect clients and, to the extent possible and not inconsistent with

the protection of clients, to protect the interests of the attorney to whom this rule applies.4

29.1 - Appointment of a Receiver Attorney

29.1 (a) If an attorney who is licensed and engaged in the practice of law in this state (herein

referred to as the "Affected Attorney") has: (1) resigned or been suspended or disbarred from the

practice of law; (2) disappeared or abandoned the practice of law; (3) become disabled or

incapacitated or otherwise become unable to continue the practice of law; or (4) died, and no

partner, associate, executor, or other appropriate successor or representative is capable and

available to continue or wind-down the Affected Attorney's law practice, the Board of

Professional Responsibility, the Tennessee Bar Association or any local bar association, any

4 In discussing the workability of Proposed Section 29.1, the Subcommittee sought to avoid ambiguity and thought it

prudent to state that the first objective is protecting client interests, thus inserting a completely new purpose

statement as revised Section 29.



attorney licensed to practice law in this state, or any other interested person may commence a

proceeding in the Chancery, Circuit, or Probate Court for the County in which the Affected

Attorney maintained an office for the practice of law for the appointment of an attorney who is

licensed to practice law in this state and in good standing with the Board of Professional

Responsibility to serve as a Receiver Attorney to wind-down the law practice of the Affected

Attorney.5

29.1(b) The proceeding shall be commenced by the filing of a complaint setting forth the

pertinent facts, which shall be verified or accompanied by the affidavit of a person having

personal knowledge of the facts. To the extent practicable, the complaint and any accompanying

affidavit shall be served upon the Affected Attorney or the guardian, conservator, or personal

representative of the Affected Attorney if one has been appointed and qualified.

29.1(c) If the court determines upon a showing by clear and convincing evidence that the

appointment of a Receiver Attorney is necessary to protect the interests of the Affected

Attorney's clients or the interests of the Affected Attorney, the court shall appoint one or more

Receiver Attorneys. The order of the court may be appealed by the Affected Attorney or by the

5 The TBA proposes that Section 29.1 provide more detailed guidance with respect to how and when a Receiver

Attorney can come to be appointed, the standard of proof necessary, and the duties of the Court, and the TBA feels

that placing that information in the same section is preferable. The TBA feels it is preferable to label the lawyer as

an "Affected Attorney," as well as define the appropriate jurisdiction for such receivership proceeding. Further, the

TBA feels it is appropriate to specifically list the persons or entities with standing to file such receivership

proceeding, which may include opposing counsel in a case or any other person with knowledge. The TBA feels that

the issues of confidentiality and client funds should be addressed in later sections rather than including them in

Section 29.1(a) and recommends that those issues be broken out for the sake of clarity.

6 The proposed revision set forth in 29. l(b) seeks to clarify the steps for initiating a receivership proceeding.
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guardian or personal representative of the Affected Attorney, or by the complainant, in the same

manner as any other civil trial court decision.7

29.2 - Duties and Authority of a Receiver Attorney

29.2(a) The Receiver Attorney shall: (1) take custody of the files, records, bank accounts, and

other property of the Affected Attorney's law practice; (2) review the files and other papers to

identify any pending matters; (3) notify all clients represented by the Affected Attorney in

pending matters of the appointment of the Receiver Attorney and suggest that it may be in their

best interest to obtain replacement counsel; (4) notify all courts and counsel involved in any

pending matters, to the extent they can be reasonably identified, of the appointment of a Receiver

Attorney for the Affected Attorney; (5) deliver the files, money, and other property belonging to

the clients of the Affected Attorney pursuant to the client's directions, subject to the right to

retain copies of such files or assert a retaining or charging lien against such files, money, or

other property if fees or disbursements for past services rendered are owed to the Affected

Attorney by the client; and (6) take such steps as seem indicated to protect the interests of the

clients, the public, and, to the extent possible and not inconsistent with the protection of the

Affected Attorney's clients, to protect the interests of the Affected Attorney. If the Receiver

Attorney determines that conflicts of interest exist between the Receiver Attorney and a client of

the Affected Attorney, the Receiver Attorney shall notify the court of the existence of the

7 The TBA feels that a clear statement of the standard of proof is necessary and will ensure that courts across the
state are consistent in their application of Section 29.



conflict of interest with regard to the particular matters and the Receiver Attorney shall take no

action with regard to those cases or files.8

29.2(b) The order appointing the Receiver Attorney shall specifically authorize the Receiver

Attorney to take custody of and act as signatory on any bank or investment accounts, safe deposit

boxes, and other depositories maintained by the Affected Attorney in connection with the

Affected Attorney's law practice, including trust accounts, escrow accounts, payroll accounts,

IOLTA accounts, operating accounts, and special accounts, and to disburse funds to clients of the

Affected Attorney or others entitled thereto, and take all appropriate actions with respect to such

accounts.9

29.2(c) The Receiver Attorney shall take reasonable efforts to safeguard all property in the

offices of the Affected Attorney and to collect any outstanding attorney's fees, costs, and

expenses to which the Affected Attorney is entitled and shall make appropriate arrangements for

the prompt resolution of any disputes concerning outstanding attorney's fees, costs, and

expenses.10

8 The TBA anticipates that 29.2(a), which clearly defines the role of the Receiver Attorney, will better protect the
client and Affected Attorney interests. Section 29.2(a) lays out six enumerated duties of the Receiver Attorney and

also addresses how the Receiver Attorney should proceed if, after being appointed and beginning to work through

the review of files, is determined to have a conflict with respect to particular files of the Affected Attorney.

9 Section 29.2(b) addresses the potentially thorny issues associated with obtaining access to banking and other
accounts, safety deposit boxes, and the like. The TBA has learned of several instances across the state wherein

various types of accounts were encountered with some measure of difficulty for the Receiver Attorney. Section

29.2(b) specifically lists the various types of accounts in effort to assist banks and other financial institutions, courts,

and Receiver Attorneys with safeguarding client property.

Section 29.2(c) further addresses the Receiver Attorney's responsibility to safeguard all property, including

collection of outstanding attorney's fees, costs, and expenses as well as resolving any fee disputes with the Affected

Attorney's clients. Sections 29.2(c) and (d) affirmatively address the possibility that the Receiver attorney is

stepping into a practice that should continue to have fee payments coming from clients of the Affected Attorney, and



29.2(d) To the extent possible, the Receiver Attorney shall assist and cooperate with the Affected

Attorney and the guardian or personal representative of the Affected Attorney in the transition,

sale, or winding-down of the Affected Attorney's law practice. The Receiver Attorney may

purchase the law practice of the Affected Attorney only upon the court's approval of such sale."

29.2(e) The court may order the Receiver Attorney to submit interim and final accountings, as it

deems appropriate. The court may allow or direct portions of any accounting relating to the funds

and confidential information of the clients of the Affected Attorney to be filed under seal.12

29.3 - Protection of Client Information and Privilege

The appointment of the Receiver Attorney shall not be deemed in any manner to create the

relationship of attorney and client between the Receiver Attorney and any client of the Affected

Attorney. However, the attorney-client privilege shall apply to all communications by or between

the Receiver Attorney and the clients of the Affected Attorney to the same extent as it would

have applied to any communications by or to the Affected Attorney, and the Receiver Attorney

shall be governed by Rule 1.6 of the Tennessee Rules of Professional Conduct with respect to all

the need for potential cooperation in winding down a practice, including making clear that a Receiver Attorney

cannot purchase the law practice of an Affected Attorney without court approval of any such sale.

11 Section 29.2(d) contemplates that the Receiver Attorney may often be someone different from the Affected

Attorney's guardian or personal representative. As such, Section 29.2(d) recognizes that the practice of law is a

business enterprise and that client interests which are protected under Section 29 should be appropriately balanced

against the often conflicting or competing interests of the Affected Attorney and her heirs or dependents.

12 Section 29.2(e) acknowledges the reality that multiple, interim accountings may be necessary and specifically

discusses the need for permitting such filings to be made under seal to protect sensitive information about particular

clients of the Affected Attorney. In surveying the various approaches to the question of file inventories or

accountings, the TBA quickly recognized that the Affected Attorney's financial information should be protected, as

well as the confidential information pertaining to sensitive clients (i.e. adoptive parents, clients investigated but

never charged with a crime, etc.). To protect the information, Section 29.2(e) allows for it to be filed under seal if

ordered by the Court.
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information contained in the files of the Affected Attorney's clients and any information relating

to the matters in which the clients were being represented by the Affected Attorney.

29.4 - Protection of Client Files and Property

The court shall have jurisdiction over all of the files, records, and property of clients of the

Affected Attorney and may make any orders necessary or appropriate to protect the interests of

the clients of the Affected Attorney and, to the extent possible and not inconsistent with the

protection of clients, the interests of the Affected Attorney, including, but not limited to, orders

relating to the delivery, storage, or destruction of the client files of the Affected Attorney.14

29.5 - Fees and Expenses of the Receiver Attorney

29.5(a) The Receiver Attorney shall be entitled to reasonable fees in compensation for

performance of the Receiver Attorney's duties and reimbursement for actual and reasonable costs

incurred by the Receiver Attorney in connection with the performance of the Receiver

Attorney's duties. Reimbursable expenses shall include, but not be limited to, the actual and

reasonable costs incurred in connection with maintaining the staff, offices, and operation of the

Affected Attorney's law practice and the employment of attorneys, accountants, and others

13 The TBA believes that the importance of affording protection to client information necessitates a separate
subsection that would comprehensively address the issue rather than have it partly discussed in multiple sections as

in the Court's original proposal. Thus, Section 29.3 proposed by the TBA would make clear that even though the

Receiver Attorney and the clients of the Affected Attorney would not be in an attorney-client relationship, all

communications between the Receiver Attorney and such clients would be protected as privileged. The Receiver

Attorney is subject to RPC 1.6 and must treat all information learned in that role as confidential. Further, the TBA

is concerned about appropriately protecting client confidences, making clear to clients that the Receiver Attorney is

not their "new lawyer," and limiting the liability of the Receiver Attorney. These concerns are addressed in Sections

29.3,29.6, and 29.7, which are drafted in such a way as to be compatible.

14 Section 29.4 as proposed by the TBA is largely similar to the Court's Proposed Section 29.5 because it addresses

the Court's jurisdiction over the files being inventoried by the Receiver Attorney and the Court's ultimate ability to

authorize arrangements for retaining or destroying files.



retained by the Receiver Attorney in connection with carrying out the Receiver Attorney's

duties.

29.5(b) The Receiver Attorney shall file an application for fees and expenses with the court,

which shall determine the amount of such fees and reimbursement. The application shall be

accompanied by an accounting in a form and substance acceptable to the court of all funds and

property coming into the custody of the Receiver Attorney.15

29.5(c) Any fees and expenses awarded by the court to the Receiver Attorney shall be paid by

the Affected Attorney or the estate of the Affected Attorney or from such other available sources

as the court may direct. The order of the court awarding the fees and expenses shall be a

judgment against the Affected Attorney or the estate of the Affected Attorney. The judgment

shall be a lien upon all property of the Affected Attorney or the estate of the Affected Attorney

retroactive to the date of filing of the complaint for the appointment of a Receiver Attorney

under this Rule. The judgment lien is subordinate to possessory liens and to non-possessory liens

and security interests created prior to its taking effect and may be foreclosed upon in the manner

prescribed by law.

15 While the TBA expects and hopes that many attorneys will be willing to take on the duties of a Receiver Attorney

on a pro bono basis, the TBA believes that the potential for a Receiver Attorney to be compensated for the work

they perform should be addressed. The TBA desires to provide for reimbursement of the Receiver Attorney for the

often substantial work involved in acting as Receiver Attorney where appropriate, recognizing that reimbursement

may often be impractical for a variety of reasons. The TBA feels that when a Receiver Attorney seeks such

reimbursement, it should be approved by the Court as described in Section 29.5(b) and paid by the Affected

Attorney or her estate as set forth in Section 29.5(c). The TBA feels that the Court's award should be reduced to a

judgment to enable the Receiver Attorney to reasonably collect against the Affected Attorney or her estate,

particularly in the event of a disagreement between the Receiver Attorney and the Affected Attorney or her estate.
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29.6 - Limitation of Liability

Any person serving as a Receiver Attorney under this Rule shall be immune from suit for any

conduct undertaken in good faith in the course of the official duties of the Receiver Attorney.16

29.7 - Employment of the Receiver as Attorney for a Client

A Receiver Attorney shall not, without the informed written consent of the client and the

permission of the court, represent a client in a pending matter in which the client was represented

by the Affected Attorney, other than to temporarily protect the interests of the client, or unless

and until the Receiver Attorney has concluded the purchase of the law practice of the Affected

Attorney. Any written consent by the client shall include an acknowledgment that the client is

not obligated to use the Receiver Attorney.17

29.8 - Advanced Designation of a Receiver or Successor Attorney

An attorney may designate in advance another attorney by contract, appointment, or other

arrangement to handle or assist in the continued operation, sale, or closing of the attorney's law

practice in the event of such attorney's death, incapacity or unavailability. In the event an

attorney to whom this rule applies has made adequate provision for the protection of his or her

clients, such provision shall govern to the extent consistent with this Rule unless the court

The TBA's Section 29.6 would provide immunity from suit for Receiver Attorneys whose conduct is undertaken
in good faith. Further, the TBA does not believe the same level of immunity should be extended to persons who

may file a petition or otherwise trigger the proceedings that could lead to appointment of a Receiver Attorney given

the potential for abuse or process. The TBA considered alternative provisions, including the requirement of liability
insurance for the Receiver Attorney as set forth in some states, which could be unworkable if such insurance is not
readily available in the marketplace. Finally, the TBA feels the rule should read in such a way that a non-lawyer

client or family member of Affected Attorney may understand it on its face, regardless of their familiarity with
judicial immunity concepts.

17 Sections 29.7, 29.8, and 29.9 of the TBA proposal address three issues not addressed in the Court's proposal.
Section 29.7 addresses under what circumstances can a client of the Affected Attorney decide to hire someone who
was appointed as a Receiver Attorney to act fully as the new attorney for that client.
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determines, upon a showing of good cause, that the provisions for the appointment of a Receiver

Attorney under this Rule should be invoked. After a complaint for the appointment of a Receiver

Attorney has been filed, the Affected Attorney or the guardian, conservator, or personal

representative of the Affected Attorney may designate a successor attorney and the court shall

respect such designation unless the court determines, upon a showing of good cause, that such

designation should be set aside.18

29.9 - Effect on Pending Cases

Upon entry of the order appointing a Receiver Attorney, any applicable statute of limitations,

deadline, time limit, or return date for a filing as it relates to the clients of the Affected Attorney

shall be tolled during the period from the date of the filing of the complaint for the appointment

of a Receiver Attorney until the first regular business day that is not less than sixty (60) days

after the date of the entry of the order appointing the Receiver Attorney, if it would otherwise

expire before the extended date.19

18 The TBA seeks to encourage all attorneys to plan ahead of time for situations such as death or disability. Section
29.8—consistent with the TBA's strong belief that the best way to deal with the important issue of succession

planning is to actually plan for it in advance—specifically would authorize such advance designations consistent
with the requirements of Section 29. Therefore, Section 29.8 addresses the interplay between Section 29 and
contractual succession plans while providing a mechanism for the Court to set the contract aside for good cause.

19 Section 29.9 seeks to mitigate the time pressure that can be placed upon a Receiver Attorney and further protect
the interests of clients of an Affected Attorney by providing a short window of time in which the running of
deadlines that would otherwise affect the client of an Affected Attorney are tolled. Revised Section 29.9 would only
extend limitations and deadlines beginning the day that the Complaint for a Receiver Attorney is filed.
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RESPECTFULLY SUBMITTED,

By: Isi Jacqueline B. Dixon (by BSF w/permission)

JACQUELINE B. DIXON (012054)

President, Tennessee Bar Association

Weatherly, McNally & Dixon PLC

424 Church Street, Suite 2260

Nashville, TN 37219

(615)986-3377

By:

S. FAUGHNAN^(9379)
Chair, Tennessee Bar Association

Standing Committee on Ethics &

Professional Responsibility

Thomason, Hendrix, Harvey, Johnson

& Mitchell PLLC

40 S. Main Street, Suite 2900

Memphis, TN 38103

(901)577-6139

By: Isi Marisa Lee Combs (by BSF w/permission)

MARISA LEE COMBS (024369)

Co-Chair, Transition Subcommittee

Tennessee Bar Association

Standing Committee on Ethics &

Professional Responsibility

Lewis, King, Krieg & Waldrop, PLLC

424 Church Street, Ste. 2500

PO BOX 198615

Nashville, TN 37219

(615)259-1366

By: Isi Hugh Kendall (by BSF w/permission)

HUGH KENDALL (024369)

Co-Chair, Transition Subcommittee

Tennessee Bar Association

Standing Committee on Ethics &

Professional Responsibility

The Kendall Law Firm, PLC

1200 Premier Drive, Ste. 220

Chattanooga, TN 37421

(423) 499-9863

13



By: /s/ Paul C. Nev (by BSF w/permission)

PAUL C.NEY (007012)

General Counsel,

Tennessee Bar Association

Waddey & Patterson

3504 Richland Avenue

Nashville, Tennessee 37205

(615)242-2400

By: /s/ Allan F. Ramsaur (by BSF w/permission)

ALLAN F. RAMSAUR (5764)

Executive Director,

Tennessee Bar Association

Tennessee Bar Center

221 Fourth Avenue North, Suite 400

Nashville, Tennessee 37219-2198

(615)383-7421

CERTIFICATE OF SERVICE

The undersigned certifies that a true and correct copy of the foregoing has been served

upon the individuals and organizations identified in Exhibit "A" by regular U.S. Mail, postage
prepaid within seven (7) days of filing with the Court.

/s/ Allan F. Ramsaur (by BSF w/permission)

Allan F. Ramsaur

4828-5592-5522, v. 1

14



Joe Loser

Dean

Nashville School of Law

4013 Armory Oaks Drive

Nashville, TN 37204

Terry Woods

President

East TN Lawyers Association for Women

502 S Gay St Suite 404

Knoxville, TN 37902

Suzanne Keith

Executive Director

Tennessee Association for Justice

1903 Division St

Nashville, TN 37203

Jackie Dixon

President

Tennessee Bar Association

424 Church St Suite 2260

Nashville, TN 37219

Greg Grisham

999 Shady Grove Road, Suite 110

Memphis, TN 38120

Lela Hollabaugh

Chair

Board of Professional Responsibility

1600 Division St. Suite 700

Nashville, TN 37203

Doug Blaze

Dean

University of Tennessee College of Law

1505 W. Cumberland Ave Rm 278

Knoxville, TN 37996

Nikki Pierce

President

Federal Bar Association Northeast

Tennessee Chapter

129 W Depot StSte 100

Greeneville, TN 37743-1103

Emily Campbell Taube

President

Association for Women Attorneys

80 Monroe Avenue, Ste 700

Memphis, TN 38103

Ursula Bailey

President

National Bar Association, William Henry

Hastie Chapter

422 S Gay St Ste 301

Knoxville, TN 37902-1167

Walter Crouch

President

Federal Bar Association - Nashville

POBox 198966

Nashville, TN 37219

Judy McKissack

Executive Director

Tennessee Commission on Continuing

Legal Education and Specialization

221 Fourth Avenue North Suite 300

Nashville, TN 37219

Charles Key

Chair

Tennessee Bar Foundation

1407 Union Avenue, Suite 700

Memphis, TN 38104-3641

Lisa Perlen

Executive Director

Tennessee Board of Law Examiners

66 Wyn Oak

Nashville, TN 37205

Sandy Garrett

Chief Counsel

Board of Professional Responsibility

10 Cadillac Dr Ste 220

Brentwood, TN 37027-5078

Laura Keeton

Chair

Lawyers Fund for Client Protection

PO Box 647

Huntingdon, TN 38344

John Barringer

President

Tennessee Defense Lawers Association

150 4th Ave N, Ste 2200

Nashville, TN 37219

Chris Varner

President

Federal Bar Association Chattanooga

Chapter

835 Georgia Ave, Suite 800

Chattanooga, TN 37402

Chantelle Roberson

President

National Bar Association, S.L. Hutchins

Chapter

1 Cameron Hill Circle

Chattanooga, TN 37402

Mary Smith

President

Lawyers Association for Women Marion

Griffin Chapter

401 Commerce St., Ste. 700

Nashville, TN 37219-2484

Scott McGinness

President

Tennessee Board of Law Examiners

832 Georgia Ave Ste 1000

Chattanooga, TN 37402

Libby Sykes

Director

Administrative Offices of the Courts

511 Union St Ste 600

Nashville, TN 37219-1768

Barri Bernstein

Executive Director

Tennessee Bar Foundation

618 Church St Suite 120

Nashville, TN 37219

Jack Burgin

Chair

Tennessee Commission on Continuing

Legal Education and Specialization

PO Box 629

Knoxville, TN 37901

Mario Ramos

President

Tennessee Association of Spanish Speaking

Attorneys

611 Commerce St Suite 3119

Nashville, TN 37203

Kristi Rezabek

President

Tennessee Lawyers Association for Women

231 AlgieNeelyRd

Jackson, TN 38301

Craig Cowart

1715 Aaron Brenner Drive, Suite 312

Memphis, TN 38120

Kaz Kikkawa

President

Tennessee Asian Pacific American Bar

Association

One Park Plaza 1-4-E

Nashville, TN 37203

Bryan Capps

President

Tennessee Association for Justice

7410 Broken Creek Lane

Knoxville, TN 37920

William Stover

President

Tennessee Alliance for Black Lawyers

500 Church St Ste 450

Nashville, TN 37219



Stephen Johnson

President

Tennessee Association of Criminal Defense

Lawyers

606 W Main Ave Ste 300

Knoxville, TO 37902

Eric Hudson

President

Federal Bar Association Memphis Chapter

6075 Poplar Ave Ste 500

Memphis, TO 38119

Kevin Ritz

167 N Main St Ste 800

Memphis, TN 38103-1827

Earl Houston

6410 Poplar Ave Ste 1000

Memphis, TN 38119

David Green

President

National Bar Association, Napier-Looby

Chapter

PO Box 198966

Nashville, TN 37219-8966

William Kratzke

Dean

University of Memphis Cecil C.

Humphreys School of Law

1 North Front Street

Memphis, TN 38103

Hewitt Chatman

President

National Bar Association, Ballard Taylor

Chapter

511 AlgieNeelyRd

Denmark, TN 38391-1909

Jeff Kinsler

Dean

Belmont University College of Law

1900BelmontBlvd

Nashville, TN 37212

Melanie Gober

Executive Director

Lawyers Association for Women Marion

Griffin Chapter

POBox 190583

Nashville, TN 37219

Imad Al-Deen Abdullah

President

National Bar Association, Ben Jones

Chapter

165 Madison Ave #2000

Memphis, TN 38103

Syd Beckman Beckman

Dean

Lincoln Memorial University Duncan

School of Law

601 West Summit Hill Dr.

Knoxville, TN 37902

Karol Lahrman

Executive Director

Tennessee Lawyers Association for Women

POBox 331214

Nashville, TN 37203

Mary Morris

130 North Court Avenue

Memphis, TN 38103

Amanda Dunn

President

SETLAW

P.O.Box 151

Chattanooga, TN 37401

Erik Cole

Executive Director

Tennessee Alliance for Legal Services

50 Vantage Way Suite 250

Nashville, TN 37228

Chris Guthrie

Dean

Vanderbilt University School of Law

131 21st Ave. South, Room 108

Nashville, TN 37203-1181

Suanne Bone

Executive Director

Tennessee Association of Criminal Defense

Lawyers

530 Church St # 300

Nashville, TN 37219



Creed Daniel

President

Grainger County Bar Association

P O Box 6

Rutledge, TN 37861

William Mitchell

President

White County Bar Association

112 South Main Street

Sparta, TN 38583

Tom Sherrard

President

Nashville Bar Association

150 3rdAveS #1100

Nashville, TN 37201-2011

Randy Kennedy

Nashville Bar Association First Vice

One Public Sq. #608 Rm 410

Nashville, TN 37201

Carmon Hooper

President

Haywood County Bar Association

P O Box 55

Brownsville, TN 38012

John Tarpley

Nashville Bar Association Second Vice

P.O. Box 198615

Nashville, TN 37219

David Stanifer

President

Claiborne County Bar Association

PO Box 217

Tazewell, TN 37879

Joseph Ford

President

Franklin County Bar Association

17 S College St

Winchester, TN 37398

Randall Self

President

Lincoln County Bar Association

131 A Market St E Po Box 501

Fayetteville, TN 37334-0501

Michael Davis

President

Morgan County Bar Association

364 Cumberland Mountain Cir Po Box 756

Wartburg, TN 37887-0756

Gerald Largen

President

Roane County Bar Association

PO Box 266

Kingston, TN 37763

John White

President

Bedford County Bar Association

POBox 169

Shelbyville, TN 37162

David Myers

President

Union County Bar Association

105 Monroe StPo Box 13

Maynardville, TN 37807-0013

William Douglas

President

Lauderdale County Bar Association

109 N Main StPo Box 489

Ripley, TN 38063-0489

Andrew Frazier

President

Benton County Bar Association

P O Box 208

Camden, TN 38320

Linda Seely

President

Memphis Bar Association

116TuckahoeRd

Jackson, TN 38305

James Gass

President

Sevier County Bar Association

PO Box 5365

Sevierville, TN 37864

Bill Coley

Knoxville Bar Association

P O Box 869

Knoxville, TN 37901

Tracy Moore

President

Maury County Bar Association

POBox 981

Columbia, TN 38402-0981

John Miles

President

Obion County Bar Association

P O Box 8

Union City, TN 38281

John Lee Williams

President

Humphreys County Bar Association

102 S Court Square

Waverly, TN 37185

John Kitch

Nashville Bar Association

2300 21st AveSSte 305

Nashville, TN 37212

Bill Brown

President

Bradley County Bar Association

POBox 1001

Cleveland, TN 37364

Bratten Cook

President

Dekalb County Bar Association

104N3rdSt

Smithville, TN 37166

William Locke

President

Warren County Bar Association

Warren County Courthouse Po Box 228

Mcminnville, TN 37111-0228

William Cockett

President

Johnson County Bar Association

247 West Main Street Po Box 108

Mountain City, TN 37683-0108

William Lawson

President

Unicoi County Bar Association

112 Gay St, Suite A Po Box 16

Erwin, TN 37650-0016

Ben Boston

President

Lawrence County Bar Association

P O Box 357

Lawrenceburg, TN 38464

Timothy Naifeh

President

Lake County Bar Association

227 Church St

Tiptonville, TN 38079

James Snyder

President

Blount County Bar Association

345 S Hall Rd

Alcoa, TN 37701-2643



Tommy Parker

Memphis Bar Association

165 Madison Ave Ste 2000

Memphis, TN 38103

Mark Blakley

President

Scott County Bar Association

P O Box 240

Huntsville, TN 37756

Doug Collins

President

Hamblen County Bar Association

PO Box 1223

Morristown, TN 37816

Matt Maddox

President

Carroll County Bar Association

P O Box 827

Huntingdon, TN 38344

Robin Miller

President

Chattanooga Bar Association

PO Box 1749

Chattanooga, TN 37401

Wade Davies

Knoxville Bar Association

PO Box 1126

Knoxville, TN 37901

Harriet Thompson

President

Hardeman County Bar Association

P O Box 600

Bolivar, TN 38008

Heidi Barcus

President

Knoxville Bar Association

607 Market Street, Suite 900

Knoxville, TN 37902

Charles Grant

Nashville Bar Association

211 Commerce St Suite 800

Nashville, TN 37201-1817

Timothy Mickel

Chattanooga Bar Association

One Central Plaza. Suite 800, 835 Georgia

Avenue

Chattanooga, TN 37402

Daryl Colson

President

Overton County Bar Association

808 North Church St

Livingston, TN 38570

John Willis

President

Anderson County Bar Association

310 N. Main St.

Clinton, TN 37716-3752

Dora Salinas

President

Cheatham County Bar Association

104 Frey St

Ashland City, TN 37015

Jeremy Ball

President

Jefferson County Bar Association

P.O. Box 690

Dandridge, TN 37725

Marsha Wilson

Knoxville Bar Association

P O Box 2027

Knoxville, TN 37901

Anne Fritz

Memphis Bar Association

80 Monroe Suite 220

Memphis, TN 38103

Diana Burns

Rutherford-Cannon County Bar

Association

20 N Public Sq Ste 202

Murfreesboro, TN 37130--3667

Charles Morton

President

Williamson County Bar Association

130 Fourth Ave S Franklin, Tn 37064 Po

Box 40

Franklin, TN 37065-0040

Kirk Caraway

Memphis Bar Association

Brinkley Plaza 80 Monroe Ave Ste 650

Memphis, TN 38103-2466

Rachel Moses

President

Putnam County Bar Association

9 S Jefferson Ave., Ste 102

Cookeville, TN 38501

James Taylor

President

Rhea County Bar Association

1374 Railroad St Ste 400

Dayton, TN 37321-2211

Tish Holder

President

Hickman County Bar Association

820 Hwy 100

Centerville, TN 37033

Terri Crider

President

Gibson County Bar Association

P.O. Box 160

Humboldt, TN 38343

Trace Blankenship

Nashville Bar Association

511 Union St Ste 1600

Nashville, TN 37219

Chris Varner

President

Robertson County Bar Association

835 Georgia Ave, Suite 800

Chattanooga, TN 37402

Jay Ingrum

President

Sumner County Bar Association

117EMainSt

Gallatin, TN 37066

Christopher Keeton

President

Coffee County Bar Association

401 Murfreesboro Hwy

Manchester, TN 37355-1580

Ira Long

Chattanooga Bar Association

1205 Tallan Building Two Union Square

Chattanooga, TN 37402

Lynda Hood

Chattanooga Bar Association

801 Broad St Suite 420 Pioneer Bldg

Chattanooga, TN 37402

Jason Holly

President

Carter County Bar Association

415 Hudson Dr

Elizabethton, TN 37643-2881



Hilary Duke

President

Dickson County Bar Association

210 East College Street

Dickson, TN 37055

Craig Smith

Chattanooga Bar Association

832 Georgia Ave Ste 1000

Chattanooga, TN 37402

Gigi Woodruff

Nashville Bar Association

150 4th Avenue N; Suite 1050

Nashville, TN 37219

Amber Shaw

President

Tipton County Bar Association

114 W. Liberty Avenue, Suite 300

Covington, TN 38019

Ashley Shudan

President

Loudon County Bar Association

PO Box 905

Loudon, TN 37774

Lindsey Lane

President

Greene County Bar Association

131 S Main St Ste 102

Greeneville, TN 37743

Charles London

President

Washington County Bar Association

P.O. Box 1160

Johnson City, TN 37605

Derreck Whitson

President

Cocke County Bar Association

P.O. Box 1230

Newport, TN 37822

Chuck Holliday

Jackson-Madison-Henderson County Bar

Association

65 Stonebridge Blvd.

Jackson, TN 38305

Stanley Ross

President

Montgomery County Bar Association

PO Box 925

Clarksville, TN 37041-0925

Robert Curtis

President

Giles County Bar Association

209 W Madison St

Pulaski, TN 38478-3222

Beau Pemberton

President

Weakley County Bar Association

109 North Poplar Street Po Box 789

Dresden, TN 38225-0789

Jason Davis

President

Marshall County/Twelfth Judicial District

Bar Association

520 North Ellington Parkway

Lewisburg, TN 37091

Alan Rose

President

Cumberland County Bar Association

1183 Lawrence Rd

Murfreesboro, TN 37128-5706

Matthew Willis

President

Dyer County Bar Association

PO Box H

Dyersburg, TN 38025

Dana Scott

President

Hawkins County Bar Association

1800 Huntington Woods Circle

Kingsport, TN 37660

Jennifer Porth

President

Fifteenth Judical District Bar Association

224 W Gay St Po Box 792

Lebanon, TN 37088-0792

Russell Blair

President

McMinn-Meigs County Bar Association

Po Box 804

Etowah, TN 37331-0804

Albert Wade

President

Paris-Henry County Bar Association

70 Dowdy Lane

Paris, TN 38242

Tyler Weiss

President

Monroe County Bar Association

409 College St N Ste 1

Madisonville, TN 37354-3103

Lesley Foglia

President

Bristol Bar Association

P.O. Box 526

Blountville, TN 37617















IN THE SUPREME COURT OF TENNESSEE

AT NASHVILLE

IN RE: THE ADOPTION OF AMENDED TENNESSEE SUPREME COURT

RULE 9

No. M2012-01648-SC-RL2-RL

FILED
APR -4 2013

ClTk of th« Ccwrte

ORDER

By Order entered August 8, 2012, the Court solicited public comment on the above-

styled proposal and established February 8, 2013 as the deadline for submitting written

comments. The Board of Professional Responsibility submitted comments prior to this

deadline. On March 28, 2013, the Board filed a motion for permission to late file

supplemental comments on the above-styled proposal, together with its supplemental

comments. Upon due consideration, the Board's motion is granted and the supplemental

comments are deemed filed. This Order shall be posted to the Court's website.

PER CURIAM



FILE
APR-4 2013

Clark of the Court*

IN THE SUPREME COURT OF TENNESSEE

AT NASHVILLE

IN RE: THE ADOPTION OF )

AMENDED TENNESSEE )

SUPREME COURT ) No. M2012-01648-SC-RL2-RL

RULE 9 )

SUPPLEMENTAL COMMENTS OF THE BOARD OF

PROFESSIONAL RESPONSIBILITY

TO PROPOSED AMENDMENTS TO TENN. SUP. CT. R. 9

The Board of Professional Responsibility of the Supreme Court of Tennessee

("Board"), pursuant to the Order filed August 8, 2012, respectfully submits the following

supplemental rule changes and comments.

The Board appreciates the consideration and comments by the Tennessee Bar

Association regarding proposed changes to Tenn. Sup. Ct. R. 9. The Board responds

herein to two comments made by the Tennessee Bar Association. The lack of reference

to any other comment made by the Tennessee Bar Association is not intended as an

endorsement of nor opposition to those comments.

Rule 9. Disciplinary Enforcement.

Section 15. The Tennessee Bar Association proposed as follows:

(g) If Disciplinary Counsel recommends disposition by private infonnal

admonition or private reprimand, and if that recommended disposition is

approved by the reviewing member of the district committee in the



appropriate disciplinary district, and if the respondent attorney does not

demand a formal hearing, then the complainant shall be provided notice

that the complaint has been resolved in a manner that is confidential under

Section 32. This same notice will be provided to the complainant in the

event of disposition by private reprimand. The complainant has no right to

appeal a disposition by private informal admonition or private reprimand

under this Section.

Comment: The Tennessee Bar Association has proposed that "private reprimand"

be inserted in and added to Sec. 15(g). The addition of "private reprimand" in this

section is inconsistent with the structure of the disciplinary process provided by these

rules. The addition of a "private reprimand" to this section would reflect that "private

reprimand...is approved by the reviewing member of the district committee..." A

recommendation of a private reprimand is not reviewed by a district committee member.

A recommendation of private informal admonition is reviewed by a district committee

member. See Sec. 6.3 and 15.1 (g). A recommendation for private reprimand is reviewed

by the Board of Professional Responsibility. See Sec. 15.1(d). If the intent of the

addition is to provide for notice to complainants who file complaints which result in

private reprimand, the change could be made in Sec. 15.1 (d).

Section 15.3. The Tennessee Bar Association proposed as follows:

(b) The hearing panelBeafd shall file its findings and judgment with

the Board and immediately serve a copy of the hearing panel's findings and

judgment upon Disciplinary Counsel and the respondent attorney's counsel

of record (or aa^-the respondent attorney if unrepresented)'s counsel of

record pursuant to Section 18.2. There shall be no petition for rehearing.

Any appeal pursuant to Section 33 must be filed within sixty days of the

entry of the hearing panel's judgment.



Comment: The Board opposes a requirement that the hearing panel serve copies of

their judgment to the parties. Hearing committee members are volunteers who serve an

important function. The filing and serving of findings and judgment are administrative

tasks which can be performed by individuals employed by the Board.

Section 32.1. All matters, investigations, or proceedings involving allegations of

misconduct by or the disability of an attorney, including all hearings and all information,

records, minutes, files or other documents of the Board, district committee members and

Disciplinary Counsel shall be confidential and privileged, and shall not be public records,

until or unless:

(a) A recommendation for the imposition of public discipline, without the initiation

of a formal disciplinary proceeding pursuant to Section 15.2, is filed with the

Court by the Board; or

Comment: When the Board imposes public discipline without the initiation of a

formal disciplinary proceeding, that public discipline is not filed with the Court by the

Board.

Section 34.3. (a) Except as otherwise provided in this rule, the Tennessee Rules of

Civil Procedure and the Tennessee Rules of Evidence apply in disciplinary case

proceedings before the hearing panel.

(b) Regardless of the forum in which the proceeding is pending, Disciplinary

Counsel's work product shall not be required to be produced, nor shall a member of the



hearing panel or the Board, the Chief Disciplinary Counsel, or the staff be subject to

deposition, including Tenn.R.Civ.P.30.02(6) depositions, or compelled to give testimony,

unless ordered by the trial court upon a showing by the requesting party of substantial

need and an inability to obtain substantially equivalent materials by other means without

undue hardship during an appeal pursuant to Section 33.

Comment: This proposed change clarifies that the prohibitions provided in the rule

are applicable in proceedings before a hearing panel as well as trial court.

Without the added language, it might be asserted that the prohibitions are not applicable

in proceedings before the hearing panel.

Respectfully submitted,

4LELA M. HOLLABAUGH (#014894)

Chairman of the Board of Professional

Responsibility of the Supreme Court of

Tennessee

Bradley Arant Boult Cummings, LLP

1600 Division Street, Suite 700

Nashville, TN 37203

Tel: 615-244-2582



SANDY GARRETT (#013863)

Chief Disciplinary Counsel of the Board of

Professional Responsibility of the Supreme

Court of Tennessee

10 Cadillac Drive, Suite 220

Brentwood, TN 37027

Tel: 615-361-7500

CERTIFICATE OF SERVICE

I certify that the foregoing has been mailed to Allan F. Ramsaur, Esq.,

Executive Director, Tennessee Bar Association, 221 4th Ave. N., Ste. 400, Nashville,

Tennessee, 37219, by U.S. mail, on this the 28th day of March, 2013.

LELA HOLLABAUGH (#014894)
(?CSM,

Chair

SANDY L. GARRETT (#013863)

Chief Disciplinary Counsel



Knoxville Bar Association

VIA EMAIL & U.S. MAIL

Knoxville Bar Association

505 Main Street, Suite 50

P.O. Box 2027

Knoxville, TN 37901-2027

PH: (865) 522-6522

FAX: (865) 523-5662

www.knoxbar.org

Mr. Michael W. Catalano, Clerk

Tennessee Appellate Courts

100 Supreme Court Building

401 7th Avenue North

Nashville, TN 37219-1407

jun 18 ms

June 12,2013

Re: Comment of The Knoxville Bar Association

Regarding the Proposed Amendment to Rule 8, RPC 8.4

Officers

Heidi A. Barcus

President

Wade V. Davies

President-Elect

Tasha C. Blakney

Treasurer

Wayne R. Kramer

Secretary

J. William Coley

Immediate Past President

Board of Governors

Katrina Atchley Arbogast

Douglas A. Blaze

Joshua J. Bond

Amanda M. Busby

Wynne du Mariau Caffey

Chris W. McCarty

James P. Moneyhun, Jr.

Debra C. Poplin

Leland L. Price

Adam M. Priest

Hanson R. Tipton

Hon. John F. Weaver

Shelly L. Wilson

Executive Director

Marsha S. Wilson

mwilson@knoxbar.org

Dear Mr. Catalano:

Pursuant to the Supreme Court's Order soliciting comments on additional

revisions to Supreme Court Rule 9, the Knoxville Bar Association respectfully submits

this comment in support of the adoption of Rule 9, Section 29 regarding the

appointment of a receiver when an attorney becomes unable to continue the practice of

law.

The Knoxville Bar Association, through its Professionalism Committee, has

studied this issue for a number of years and actively participated in helping to draft the

previous version of the rule. The Professionalism Committee and the Board of the

Knoxville Bar Association have carefully reviewed the new proposed draft of Section 29

and find that it satisfies the primary concerns raised by the KBA in its previous

submissions, including the method by which an interested party may commence a

proceeding seeking the appointment of a receiver and the limitation of liability for the

receiver.

It is the position of the Knoxville Bar Association that the Court may

wish in the future to consider what other sources of funding may be available to

compensate a receiver. Section 29.6(c) provides that the fees and expenses shall be

paid by the affected attorney or from such other available sources; however, the next

sentence says the order awarding fees and expenses shall be a judgment against the

affected attorney or the estate, which would seem to be preclude fees and expenses

being awarded from another available source.

Sincerely yours,

cc:

Heidi A. Barcus, President

Knoxville Bar Association

Hon. John Weaver, Co-Chair, KBA Professionalism Committee

Garry Ferraris, Co-Chair, KBA Professionalism Committee
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