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IN THE SUPREME COURT OF TENNESSEE

AT NASHVILLE

IN RE: THE ADOPTION OF )

AMENDED TENNESSEE )

SUPREME COURT ) No. M2012 -01648-SC-RL2-RL

RULE 9 )

SECOND SUPPLEMENTAL COMMENTS OF THE

BOARD OF PROFESSIONAL RESPONSIBILITY

TO PROPOSED AMENDMENTS TO TENN. SUP. CT. R. 9

The Board of Professional Responsibility of the Supreme Court of Tennessee

("Board"), pu rsuant to this Court's Order filed April 18 , 201 3, respectfully submits the

following comments to proposed Tenn. Sup. Ct. R. 9.

Rule 9. Disciplinary Enforcement.

Section 2. Definitions

Serious crime: The term Aserious crime§ as used in Section 22 of this Rule shall

include any felony mtefm+MM&^^^^B^^^^^ and any other crime a

necessary element of which, as determined by the statutory or common law definition of

such crime, involves improper conduct as an attorney, interference with the

administration ofjustice, false swearing, misrepresentation, fraud, willfu 1 failure to file

1 Green font indicates the Board's most recent proposed changes. Red and blue font indicates prior changes to the

proposed Rule.
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IN THE SUPREME COURT OF TENNESSEE 

AT NASHVILLE 
 

 

IN RE: THE ADOPTION OF        ) 

   AMENDED TENNESSEE  ) 

SUPREME COURT      ) No. M2012-01648-SC-RL2-RL   

        RULE 9    )           

           
 

 

SECOND SUPPLEMENTAL COMMENTS OF THE  

BOARD OF PROFESSIONAL RESPONSIBILITY  

TO PROPOSED AMENDMENTS TO TENN. SUP. CT. R. 9  
 

 

 The Board of Professional Responsibility of the Supreme Court of Tennessee 

(“Board”), pursuant to this Court’s Order filed April 18, 2013, respectfully submits the 

following comments to proposed Tenn. Sup. Ct. R. 9.   

   

Rule 9.  Disciplinary Enforcement. 

 

Section 2.   Definitions 

 

Serious crime: The term Aserious crime@ as used in Section 22 of this Rule shall 

include any felony underas defined by the laws of Tennessee
1
 and any other crime a 

necessary element of which, as determined by the statutory or common law definition of 

such crime, involves improper conduct as an attorney, interference with the 

administration of justice, false swearing, misrepresentation, fraud, willful failure to file 

                                                           
1
 Green font indicates the Board’s most recent proposed changes.  Red and blue font indicates prior changes to the 

proposed Rule. 



2 

 

income tax returns, willful tax evasion, deceit, bribery, extortion, misappropriation, theft, 

or an attempt or a conspiracy or solicitation of another to commit a Aserious crime.@ 

 Comment:   The Board concurs with the Tennessee Bar Association and 

respectfully suggests that serious crimes should not be restricted to felonies defined by 

Tennessee law.  Attorneys are regularly convicted of felonies in Federal Court and the 

definition should clearly include those charges. 

 

Section 7.  Disciplinary Counsel 

7.3(d):  To investigate and to present in a timely manner all proceedings with 

respect to petitions for reinstatement of suspended or disbarred attorneys or attorneys 

transferred to inactive status because of disability, or with respect to petitions for 

voluntary surrenders of law licenses before hearing panels, panels the Board, trial courts, 

and the Court.  

Comment:  Panels as defined in Section 2 of this Rule hear petitions to dissolve 

temporary suspensions pursuant to Section 12.3 and therefore should be included in this 

section. 

 

Section 9.  Multijuridictional Practice 

9.3(a):  Hearing panel and panel proceedings shallmay occur in theany 

disciplinary district in which the conduct that forms the basis of the complaint against the 

attorney occurred; 



3 

 

Comment:  This provision should include panels as defined in Section 2 of this 

Rule which hear petitions for temporary suspension pursuant to Section 12.3. 

 

(c)  UThe trial court shall file in the Nashville office of the Clerk of the Supreme 

Court a Notice of Submission with an attached copy of an unappealed final trial 

court judgment disbarring or suspending for any period of time in excess of three 

months, or for a period of time of three months or less with conditions, shall be 

forwarded to the Nashville office of the Clerk of the Supreme Court as specified in 

Section 15.4(d) of this Rule. 

Comment:  The Board proposes deleting Section 9.3(c) since the same requirements 

are reflected in Section 15.4(d). 

 

Section 10.  Periodic Assessment of Attorneys 

   Section 10.2  There shall be exempted from the application of this rule:… 

   (b):  Retired attorneys. 

Comment:  The Board currently defines “retired” as an attorney who is 65 years of 

age or older; or who is 50 years of age or older and inactive with the Tennessee 

Commission on Continuing Legal Education & Specialization and has not practiced law 

for 15 years or more.  Other jurisdictions simply define “retired” as an attorney 62 years 

of age or older, neither holding judicial office or engaged in the practice of law.  The 

Board and attorneys would benefit from the Court’s including a definition of “retired” in 

Section 2 of this Rule. 
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   Section 10.5:  The Board monthlyperiodically shall compile lists of attorneys who 

have failed to timely pay the annual registration fee required by Section 10.1 or have 

failed to timely file the annual registration statement required by Section 10.3. The Board 

shall send to each attorney listed thereon an Annual Registration Fee/Statement 

Delinquency Notice (the ANotice@). The Notice shall state that the attorney has failed to 

timely pay the annual registration fee required by Tenn. Sup. Ct. R. 9, Section 10.1, or 

has failed to timely file the annual registration statement required by Tenn. Sup. Ct. R. 9, 

Section 10.3, and that the attorney=s license therefore is subject to suspension pursuant to 

Tenn. Sup. Ct. R. 9, Section 10.6. The Notice shall be sent to the attorney by a form of 

United States mail providing delivery confirmation, at the primary or preferred address 

shown in the attorney=s most recent registration statement filed pursuant to Section 10.3 

or at the attorney=s last known address, and at the email address shown in the attorney=s 

most recent registration statement filed pursuant to Section 10.3 or at the attorney=s last 

known email address. 

   Comment:  The Board respectfully suggests “periodically” be replaced with 

“monthly” which is the frequency by which the Board compiles these lists of attorneys 

who have failed to timely pay their registration fee.  Tenn. Sup. Ct. R. 43, which was 

amended on February 20, 2013, uses the term “preferred” address when referring to an 

attorney’s address.   The Board’s registration database and annual registration statements 

sent to all attorneys use the term “primary” address.  Adding the phrase “or preferred” 

makes the terminology in Tenn. Sup. Ct. R. 43 and this Rule consistent. 
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Section 10.6(e):  An attorney suspended by the Court pursuant to Subsection (c) 

and whose suspension continues for one year or more must seek reinstatement under 

Section 30. 

Comment:  The Board’s registration records reflect that 375 attorneys have been 

suspended for nonpayment of the registration fee for one year or more and then 

reinstated.  While requiring those attorneys who have been suspended for one year or 

more for nonpayment of the registration fee to have a reinstatement proceeding will 

document by Order the attorney’s reinstatement, it will slow the reinstatement process.  

Additionally, those reinstatement proceedings will require hearings necessitating time 

and expenses for Disciplinary Counsel and Hearing Panels. 

 

 Section 10.8  Upon the Board=s written approval of an application to 

assume inactive status, the attorney shall be removed from the roll of those classified as 

active until and unless the attorney requests and is granted reinstatement to the active 

rolls.  Reinstatement following inactive status which continues for a period of less than 

one year shall not require a reinstatement proceeding pursuant to Section 30 or an order 

of the Court.  Reinstatement following inactive status which continues for a period of one 

year or more shall require a reinstatement proceeding pursuant to Section 30 and an order 

of the Court.  Reinstatement shall be granted unless the attorney is subject to an 

outstanding order of suspension or disbarment or has been on inactive status for 

five years or more, upon the payment of any assessment in effect for the year the 
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request is made and any arrears accumulated prior to transfer to inactive status.  

Reinstatement following inactive status which continues for a period of one year or more 

shall require a reinstatement proceeding pursuant to Section 30 and an order of the Court.  

Attorneys who have been suspended or on inactive status for over five years before filing 

a petition for reinstatement to active status may be required, in the discretion of the 

Court, to establish proof of competency and learning in law which proof may include 

certification by the Board of Law Examiners of the successful completion of an 

examination for admission to practice subsequent to the date of suspension or transfer to 

inactive status. 

Comment:  The Board respectfully proposes striking this sentence since it appears 

to be inconsistent with the remainder of this section. 

 

12.2.  (a)  Suspension. Suspension generally is the removal of an attorney from 

the practice of law for a specified minimum period of time. Suspension may be for an 

appropriate fixed period of time, or orfor an appropriate fixed period of time and an 

indefinite period to be determined by the conditions proposed by the judgment.  

(1) A suspension, or for an indefinite period to be determined by the conditions 

required for reinstatement under the Rule.   The imposition of a portion but not all of a 

suspension for a fixed period of time may be deferred in conjunction with a period 

of probation pursuant to Section 14.  A suspension order must result in some 

cessation of the practice of law for not less than 30 days. 
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(1) No attorney suspended under any Section of this Rule shall resume practice 

until reinstated by order of the Court.  Except as otherwise provided in this Rule, A a 

suspension imposed under any Section of this Rule andwhich continues for a period of 

less than one year shall not require proof of rehabilitation or a reinstatement proceeding 

pursuant to Section 30; a suspension imposed under any Section of this Rule and 

whichcontinues removes an attorney from the practice of law for a period of one year 

or more shall require proof of rehabilitation to be demonstrated in a reinstatement 

proceeding pursuant to Section 30.  

 (2)  No suspension shall be ordered for a specific period less than thirty days or in 

excess of five years.  

(3) All suspensions regardless of duration shall be public and shall be subject to 

the provisions of Section 28, unless otherwise expressly provided in this Rule.  

(4) The imposition of a portion but not all of a suspension for a fixed period of 

time may be deferred in conjunction with a period of probation ordered pursuant to 

Section 14. A suspension order must result in some cessation of the practice of law.  

(b) No suspension shall be made retroactive, except that a suspension may be 

made retroactive to a date on which an attorney was temporarily suspended pursuant to 

Section 12.3 or Section 22 if the attorney was not subsequently reinstated from such 

temporary suspension. 

Comment:  The Board proposes striking the language creating the possibility of an 

indefinite suspension since that creates the possibility of an inconsistency with the 

minimum suspension period of 30 days set forth in 12.2(a)(2).  The Board’s proposed 
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revisions to Section 12 reconfigure some of the existing language while adding the 

provision that the cessation of the practice of law “may not be for a period less than 30 

days.”  This proposed added language is consistent with the minimum period of 

suspension as provided in Section 12.2(a)(2). 

 

Section 12.5  Private Reprimand. Private reprimand is a form of non-public 

discipline which declares the conduct of the attorney improper, but does not limit the 

attorney=s privilege to practice law. A private reprimand may be imposed when there is 

harm or risk of harm to the client, public, legal system or the profession, and the 

respondent attorney has previously received a private informal admonition for the same 

or similar misconduct and repeats the misconduct; or, when there are several similar acts 

of minor misconduct within the same time frame, but relating to different clients 

matters. 

Comment:  The ABA Standards for Imposing Lawyer Sanctions which Hearing 

Panels are required to consider pursuant to Section 15.4(a) provide that discipline may be 

imposed as a result of harm or potential harm to the public, legal system or profession.  

The Board’s suggested changes broaden the otherwise restrictive definition of a private 

reprimand. 

 

Section 12.6  Private Informal Admonition.  Private informal admonition is a form 

of non-public discipline which declares the conduct of the attorney improper, but does 

not limit the attorney=s privilege to practice law. Private informal admonition may be 
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imposed when there is harm or risk of harm to the client, public, legal system or the 

profession, but the misconduct appears to be an isolated incident or is minor. 

Comment:  The ABA Standards for Imposing Lawyer Sanctions which hearing 

panels are required to consider pursuant to Section 15.4(a) provide that discipline may be 

imposed as a result of harm or potential harm to the public, legal system or profession.   

 

12.7.  Restitution.  Upon order of a hearing panel, panel or court, or upon 

stipulation of the parties, and in addition to any other type of discipline imposed, the 

respondent attorney  may be required to make restitution to persons or entities financially 

injured as a result of the respondent attorney=s misconduct. In the event that a person or 

entity financially injured as a result of the respondent attorney=s misconduct has received 

any payment from the Tennessee Lawyers= Fund for Client Protection, the order or 

stipulation shall provide that  the Fund shall be reimbursed to the extent of such payment 

by the Fund.  

Comment:  Panels as defined in Section 2 may also order restitution in hearings on 

temporary suspensions pursuant to Section 12.3.  The Board suggests adding language 

similar to the provision in Section 13 creating a mechanism for the Board to reinstitute 

proceedings should the attorney fail to comply with the conditions imposed. 

 

Section 12.8  Upon order of a hearing panel, panel or court, or upon stipulation of 

the partiesrespondent attorney and Disciplinary Counsel in matters which are or are not in 

formal proceedings, conditions consistent with the purpose of this Rule and with the 
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Rules of Professional Conduct, including but not limited to the requirement of a practice 

monitor pursuant to the procedures set forth in Section 12.9, may be placed upon the 

imposition of any form of public discipline.  If a respondent attorney fails to fully 

comply with the conditions placed upon the public discipline imposed, the Board 

may reopen its disciplinary file and conduct further proceedings under those rules. 

Comment:  Panels as defined in Section 2 may also impose conditions in hearings on 

temporary suspensions pursuant to Section 12.3.  The Board suggests adding language in 

Section 12.8 similar to the provision in Section 13 which creates a mechanism for the 

Board to reinstitute proceedings should the attorney fail to comply with the conditions 

imposed. 

 

Sections 12.9  Practice Monitors. 

(a) If a practice monitor is required as a condition of public discipline pursuant to 

Section 12.8, or as a condition of probation pursuant to Section 14, or as a condition of 

reinstatement pursuant to Section 30, the judgment or order of the hearing panel, panel 

and the Order of Enforcement, or Order of Reinstatement, or other judgment or order of 

the reviewing court shall specify the duties and responsibilities of the practice monitor. 

(b) The duties and responsibilities of a practice monitor may include, but shall not 

be limited to, supervision of the respondent or petitioning attorney=s compliance with any 

conditions of discipline, probation, or reinstatement; and, the respondent or petitioning 

attorney=s compliance with trust account rules, accounting procedures, office 

management procedures, and any other matters involving the respondent or petitioning 
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attorney=s practice of law which the parties, by stipulation or agreement, or the hearing 

panel, panel or reviewing court determines to be appropriate and consistent with the 

violation(s) for which the respondent or petitioning attorney was disciplined. The practice 

monitor shall make periodic reports to Disciplinary Counsel at such times or intervals as 

may be prescribed by disciplinary counsel and as also as deemed necessary or desirable 

by the practice monitor  

Comment:  The Board respectfully suggests Section 12.9 should be amended to 

allow panels as defined in Section 2 to recommend practice monitors and/or impose 

conditions pursuant to Section 12.3(d) during hearings on temporary suspensions. 

 

Section 12.9(d)    The respondent or petitioning attorney shall be responsible for and 

shall pay a reasonable fee to the practice monitor, and the payment of such fee shall be a 

condition of reinstatement pursuant to Section 30. The practice monitor shallmay make 

application to the Board Chair for an award of fees and shall file with the application an 

affidavit or a declaration under penalty of perjury and such other documentary evidence 

as the practice monitor deems appropriate documenting the hours expended and the fees 

incurred, and shall serve a copy of the same on the respondent or petitioning attorney. 

Such proof shall create a rebuttable presumption as to the necessity and reasonableness of 

the hours expended and the fees incurred.  The respondent or petitioning attorney may 

within fifteen days after the practice monitor=s application submit to the Board and serve 

on the practice monitor any response in opposition to the application for an award of fees. 

The burden shall be upon respondent or petitioning attorney to prove by a preponderance 
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of the evidence that the hours expended or fees incurred by the practice monitor were 

unnecessary or unreasonable.  The practice monitor or the respondent or petitioning 

attorney may request a hearing before a hearing pPpanel in which event, the hearing 

pPpanel shall promptly schedule the same.  The hearing pPpanel shall within fifteen 

days from the conclusion of such hearing submit to the Board its findings and judgment 

with respect to the practice monitor=s application for the award of fees. There shall be no 

petition for rehearing. The Board shall review the Panel=s findings and judgment and 

shall either enter the Ppanel=s judgment or modify the same and enter judgment as 

modified. In the event no hearing is requested, the Board shall within fifteen days from 

the date on which the respondent or petitioning attorney=s response is due or is submitted, 

whichever is earlier, enter a judgment with respect to the practice monitor=s application 

for the award of fees. There shall be no other or further relief with respect to an 

application for the award of practice monitor fees.  Nothing herein shall prohibit the 

practice monitor from providing these services pro bono. 

  Comment:  Revising this language from “shall” to “may” is consistent with the 

recently added provision in the last sentence in Section 12.9(d) allowing practice 

monitors to provide these services pro bono.  The Board suggests that the practice 

monitor’s application may not require consideration by the entire Board and instead could 

be reviewed by the Board Chair. 

 

(a)Section 14.1  Probation.  In the discretion of the hearing panel, panel or a 

reviewing court, the imposition of a suspension for a fixed period (Section 12.2) may be 
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deferred in conjunction with a fixed period of probation.  The conditions of probation 

shall be stated in writing in the judgment of the hearing panel or court.  Probation shall be 

used only in cases where there is little likelihood that the respondent attorney will harm 

the public during the period of rehabilitation and where the conditions of probation can 

be adequately supervised. Subject to Section 36.1(d), the hearing panel, panel or 

reviewing court may require the respondent attorney to enter into a monitoring agreement 

with the Tennessee Lawyer Assistance Program requiring mandatory reporting to 

Disciplinary Counsel.  The hearing panel, panel or reviewing court may require as a 

condition of probation the assignment of a practice monitor for the purposes and pursuant 

to the procedures set forth in Section 12.9.  The respondent attorney shall pay the costs 

associated with probation, including but not limited to a reasonable fee to the practice 

monitor. 

  Comment:  A panel as defined in Section 2 may consider probation regarding 

reinstatement of an attorney temporarily suspended pursuant to Section 12.3(d). 

 

Section 15.2. (d)  Following the service of the answer to the Petition, or upon failure 

to answer, the matter shall be assigned by the Chair of the Board to a hearing panel.  In 

assigning the members ofThe Chair of the Board, or in the absence of the Chair the Vice-

Chair of the Board, shall select the hearing panel, the Chair shall select them on a random 

basis from the members of the district committee in the district in which the respondent 

practices law; i. The hearing panel shall be selected pursuant to written procedures 

approved by the Board. If there is an insufficient number of committee members in that 
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district who are able to serve on the hearing panel, the Chair, or Vice-Chair its designee 

may appoint one or more members from the district committee of an adjoining district to 

serve on the panel. 

Comment:  The Board suggests changing “designee” to Vice-Chair consistent with 

the similar revision to Section 15.2(d).  

 

Section 15.3.  (a) In every case, the hearing panel shall submit its findings and 

judgment, in the form of a final decree of a trial court, to the Board within thirty days 

after the conclusion of the hearing.  The hearing panel=s findings and judgment shall 

contain a notice that the findings and judgment may be appealed pursuant to Section 33.  

The Executive Secretary shall serve aA copy of the hearing panel=s findings and 

judgmentshall be served upon Disciplinary Counsel, the respondent attorney and the 

respondent attorney=s counsel of record pursuant to Section 18.2. The hearing panel may 

make a written request to the Chair for an extension of time within which to file its 

findings and judgment.  In the event that the hearing panel does not submit its findings 

and judgment within thirty days or such other time as extended by the Chair, Disciplinary 

Counsel shall report the same to the Court.  The failure of the hearing panel to meet this 

deadline, however, shall not be grounds for dismissal of the Petition. 

 (c) IHowever, if the Board makes application to the hearing panel for the 

assessment of costs pursuant to Section 31, any appeal pursuant to Section 33 must be 

filed within sixty days of  the entry of the hearing panel=s judgment on the applicationthe 
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making of such application shall not extend the time for taking steps in the regular 

appellate process under Section 33.1(a). 

Comment:  Specifying that the Executive Secretary will serve the Hearing Panel’s 

finding and judgment clarifies who has the duty created in Section 15.3(a).  The Board 

respectfully suggests amending Section 15.3(b) so the cost proceeding does not extend 

the time for filing an appeal, similar to Tenn.R.Civ.P. 54.04 regarding discretionary costs.   

 

Sections 15.4:   

(b)  If the judgment of the hearing panel is that the respondent attorney shall be 

disbarred or suspended for any period of time or received a Public Censure in excess of 

three months, or for a period of time of three months or less with conditions for 

reinstatement, and no appeal is perfected within the time allowed, or if there is a 

settlement providing for a disbarment or suspension for any period of time or a Public 

Censurein excess of three months, or for a period of time of three months or less with 

conditions for reinstatement  at any stage of disciplinary proceedings, the Board shall file 

with the Courtin the Nashville office of the Clerk of the Supreme Court a Notice of 

Submission with attached copies of the Petition, the judgment or settlement, the proposed 

Order of Enforcement, and a Protocol Memorandum as defined in Section 2.  The Board 

shall serve aA copy of the proposed Order of Enforcement and the Protocol 

Memorandum shall be served upon the respondent attorney and the respondent attorney=s 

counsel of record pursuant to Section 18.2.  In all cases except those in which the 

sanction imposed is by agreement, the respondent attorney shall have ten days from 
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service of the foregoing within which to file with the Court and serve upon Disciplinary 

Counsel pursuant to Section 18.2 a response to the Protocol Memorandum.  Such 

response shall be limited to contesting any alleged factual errors in the Protocol 

Memorandum.  The Court shall review the recommended punishment provided in such 

judgment or settlement with a view to attaining uniformity of punishment throughout the 

State and appropriateness of punishment under the circumstances of each particular case.  

The Court may direct that the transcript or record of any proceeding be prepared and filed 

with the Court for its consideration. 

(d)  If the judgment of a hearing panel is appealed to the circuit or chancery court 

pursuant to Section 33 and the trial court enters a judgment disbarring or suspending the 

respondent attorney for any period of time or imposing a Public Censure in excess of 

three months, or for a period of time of three months or less with conditions for 

reinstatement, and no appeal is perfected within the time allowed , the trial court shall 

forward for filing a copy of its judgment tofile in the Nashville office of the Clerk of the 

Supreme Court a Notice of Submission with an attached copy of its judgment, and the 

Court shall enter an Order of Enforcement of said decree.  

Comment:  Public censures should also be included in Section 15.4(b) and (d) with 

suspensions and disbarments since Section 15.4(a) permits Hearing Panels to impose 

public censures. 

 

Section 17.  Immunity    Members of the Board, district committee members, 

Disciplinary Counsel and, staff, and practice monitors shall be immune from civil suit for 
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any conduct in the course of their official duties. Complainants and witnesses shall be 

immune from civil suit with respect to any communications to the Board, district 

committee members, Disciplinary Counsel or staff relating to attorney misconduct or 

disability or any testimony in the proceedings regarding the same, unless the 

information which the complainant or witness provides in such communication or 

such testimony is false and the complainant or witness had actual knowledge of the 

falsity. The immunity granted in this Section shall not be construed to limit any other 

form of immunity available to any covered person. 

Comment:  The Board concurs with the Tennessee Bar Association in the belief that 

deleting this language would have a chilling effect on immunity otherwise provided to 

complainants and witnesses. 

 

Section 18.  Service 

18.1.  The Petition in any disciplinary proceeding shall be served on the 

respondent attorney by personal service by any person authorized byto do so pursuant to 

the ChairTennessee Rules of the BoardCivil Procedure, or by any form of United States 

mail providing delivery confirmation, at the primary or preferred address shown in the 

most recent registration statement filed by the respondent attorney pursuant to Section 

10.3 or at the respondent attorney=s other last known address. If such service is not 

successfully completed, the Board shall undertake additional reasonable steps to obtain 

service, including but not limited to, personal service or service by mail at such 

alternative addresses as the Board may identify, or service by email at the email address 
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shown in the most recent registration statement filed by the respondent attorney pursuant 

to Section 10.3 or such other email address as the Board may identify. 

   Comment:  Tenn. Sup. Ct. R. 43, which was amended on February 20, 2013, uses 

the term “preferred” address when referring to an attorney’s address.   The Board’s 

registration database and annual registration statements sent to all attorneys use the term 

“primary” address.  Adding the phrase “or preferred” makes the terminology in Tenn. 

Sup. Ct. R. 43 and this Rule consistent. 

 

19.2.  Subpoenas issued prior to formal proceedings shall clearly indicate on 

their face that the subpoenas are issued in connection with a confidential investigation 

under this Rule and that it may be regarded as contempt of the  Court or grounds for 

discipline under this Rule for a person subpoenaed to in any way breach the 

confidentiality of the investigation.  The scope of the confidentiality of the investigation 

shall be governed by Section 32.  It shall not be regarded as a breach of confidentiality 

for a person subpoenaed to consult with an attorney. 

Comment:  This proposed added language clarifies that only subpoenas issued prior 

to formal proceedings are confidential. 

 

Section 25.  Reciprocal Discipline 

25.1.  All attorneys subject to disciplinary jurisdiction pursuant to Section 8.1 

shall, uUpon being subjected to professional disciplinary action in another jurisdiction 

while subject to the disciplinary jurisdiction of this Court pursuant to Section 8.1, an 
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attorney shall promptly inform Disciplinary Counsel of such action in writing.  Upon 

being informed that an attorney subject to disciplinary jurisdiction pursuant to Section 8.1 

has been subjected to discipline in another jurisdiction while subject to disciplinary 

jurisdiction pursuant to Section 8.1, Disciplinary Counsel shall obtain a certified copy of 

such disciplinary order and file the same with the Board and with the Courtshall file in 

the Nashville office of the Clerk of the Supreme Court a Notice of Submission with an 

attached copy of such disciplinary order. 

Comment:  Attorneys should provide Disciplinary Counsel with written notice of 

their receipt of discipline in other jurisdictions. 

 

Section 26.  Attorneys Failing to Comply with Tenn. Code Ann. §§ 67-4-1701 

 – 1710 (Privilege Tax Applicable to Persons Licensed to Practice Law) 

26.23.  Upon receipt of the list of attorneys transmitted by the Department of 

Revenue, the Chief Disciplinary Counsel shall send each attorney listed thereon a 

Privilege Tax Delinquency Notice (the ANotice@), stating that the Department of Revenue 

has informed the BoardChief Disciplinary Counsel that the attorney has failed, for two or 

more consecutive years, to pay the privilege tax imposed by Tenn. Code Ann. ' 

67-4-1702 and that the attorney=s license is therefore subject to suspension. The Notice 

shall be sent to the attorney by a form of United States mail providing delivery 

confirmation, at the primary or preferred address shown in the attorney=s most recent 

registration statement filed pursuant to Section 10.3 or at the attorney=s last known 
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address, and at the email address shown in the attorney=s most recent registration 

statement filed pursuant to Section 10.3 or at the attorney=s last known email address. 

26. 34.   (b) Within thirty days of the expiration of the time for an attorney to 

respond to the Notice pursuant to Subsection (a) hereof, the Chief Disciplinary Counsel 

shall prepare and furnish to thefile in the Nashville office of the Clerk of the Supreme 

Court a Notice of Submission with an attached copy of a proposed Suspension Order. 

The proposed Suspension Order shall list all attorneys who were sent the Notice and who 

failed to respond; failed to demonstrate to the satisfaction of the BoardChief Disciplinary 

Counsel that they had paid the delinquent  privilege taxes and any interest and penalties, 

and had paid to the Board a delinquent compliance fee of One Hundred Dollars($100.00) 

to defray the Board=s costs in issuing the Notice; or, failed to demonstrate to the 

satisfaction of the BoardChief Disciplinary Counsel that the Notice had been sent in 

error. The proposed Suspension Order shall provide that the license to practice law of 

each attorney listed therein shall be suspended upon the Court=s filing of the Order and 

that the license of each attorney listed therein shall remain suspended until the attorney 

pays the delinquent privilege taxes and any interest and penalties, and pays to the Board 

the One Hundred Dollar ($100.00) delinquent compliance fee and a separate 

reinstatement fee in the amount of Two Hundred Dollars ($200.00),  and is reinstated 

pursuant to Subsection (d). 

 (c) Upon the Court=s review and approval of the proposed Suspension Order, the 

Court will file the Order summarily suspending the license to practice law of each 

attorney listed in the Order. The suspension shall remain in effect until the attorney pays 
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the delinquent privilege taxes and any interest and penalties, and pays to the Board the 

One Hundred Dollar ($100.00) delinquent compliance fee and the Two Hundred Dollar 

($200.00) reinstatement fee, and until the attorney is reinstated pursuant to Subsection 

(d). An attorney who fails to resolve the suspension within thirty days of the Court=s 

filing of the Suspension Order shall comply with the requirements of Section 28. 

   Comment:  Tenn. Sup. Ct. R. 43, which was amended on February 20, 2013, uses 

the term “preferred” address when referring to an attorney’s address.   The Board’s 

registration database and annual registration statements sent to all attorneys use the term 

“primary” address.  Adding the phrase “or preferred” makes the terminology in Tenn. 

Sup. Ct. R. 43 and this Rule consistent. 

Deleting the $200 reinstatement fee in Section 26.4 would result in a $7,800 loss of 

revenue to the Board
2
.  Additionally, deleting the $200 reinstatement fee in this Rule is 

inconsistent with penalties for continuing legal education set forth in Tenn. Sup. Ct. R. 

21, Section 7.04 and penalties for IOLTA included in Tenn. Sup. Ct. R. 43, Sections 15 

and 16. 

 

Section 28.  Notice to Clients, Adverse Parties, and Other Counsel 

28.1. Effective Date of Order.  Orders imposing disbarment, suspension,   

transfers to disability inactive status, are effective on a date ten days after the date of the 

order, except for temporary suspensions and administrative suspensions for non-

payment of the Board’s annual registration fee; IOLTA non-compliance; failure to 

                                                           
2
 The $7,800 amount is based on information from the Board’s 2012 registration numbers. 
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pay the Professional Privilege Tax; and non-compliance with continuing legal 

education requirements. and temporary suspensions where the Court finds that 

immediate disbarment, suspension, or temporary suspension is necessary to protect 

the public. 

Comment:  The Board respectfully asserts that temporary suspensions and 

administrative suspensions should be effective immediately. 

 

Section 30.  Reinstatement 

30.1.(a)  No attorney suspended disbarred, suspended under any section of this Rule, 

or who has assumed inactive status which has continued for one year or more or 

disbarred, may resume practice until reinstated by order of the Court, except as provided 

in Section 10.6.   

 (b)  Any attorney suspended for less than one year or for an indefinite period to be 

determined by the conditions imposed by the judgment may resume practice without 

reinstatement after filing an affidavit with the Board showing that the attorney has fully 

complied with the conditions imposed by the judgment, including the payment of costs 

incurred by the Board in the prosecution of the preceding disciplinary proceeding and any 

court costs assessed against the attorney in any appeal from such proceeding. 

(b)  Any attorney removed from the practice of law for less than one year or for 

an indefinite period to be determined by the conditions imposed by the judgment 

may resume practice without reinstatement after filing an affidavit with the Board 

showing that the attorney has fully complied with the conditions imposed by the 
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judgment, including the payment of costs incurred by the Board in the prosecution 

of the preceding disciplinary proceeding and any court costs assessed against the 

attorney in any appeal from such proceeding. 

Comment:  Because these safeguards stricken in 30.1 are not addressed elsewhere in 

the Rule, the Board proposes this language should remain in the Rule.   

 

30.3.  (a)  Reinstatements from administrative suspensions for non-payment 

of the Board’s annual registration fee are pursuant to Section 10.6 of this Rule; 

(b)  Reinstatements from administrative suspensions for IOLTA 

noncompliance are pursuant to Sections 15 and 16 of Tenn. Sup. Ct. R. 43; 

(c) Reinstatements from administrative suspensions for failure to pay the 

Professional Privilege Tax are pursuant to Section 26.4(d)(e) and (f) of this Rule; 

 (d)  Reinstatements from inactive status are pursuant to Section 10.8 of this 

Rule; 

(e)  Reinstatements from disability inactive status are pursuant to Section 

27(d) and (e) of this Rule; 

(f) Reinstatements from temporary suspensions are pursuant to Section 

12.3(d) of this Rule; 

(g)  Reinstatements from administrative suspensions for non-compliance with 

continuing legal education requirements are pursuant to Section 7 of Tenn. Sup. Ct. 

R. 21; 
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(h)  PExcept for reinstatement from suspensions which continue for less than one 

year under Section 12.2, from inactive status assumed under Section 10.7 which 

continues for less than one year, from disability inactive status under Section 27, and 

from suspensions under Section 7 of Rule 21 of the Rules of the Supreme Court, all  

petitions for reinstatement by a disbarred or suspended attorney shall be filed under this 

Section, regardless of when or under what procedure the suspension or disbarment 

occurred.  The qualifications and requirements for reinstatement existing when the 

suspension was entered shall apply to any subsequent reinstatement proceeding.  No 

application for reinstatement shall be filed more than ninety days prior to the time the 

disbarred or suspended attorney shall first be eligible for reinstatement.  The  petition for 

reinstatement shall be filed with the Board and served upon Disciplinary Counsel 

promptly.  Upon receipt of the petition, Disciplinary Counsel shall investigate the matter 

and file and serve upon the petitioning attorney a responsive pleading to the petition.  The 

Board shall promptly refer the petition to a hearing panel in the disciplinary district in 

which the petitioning attorney maintained an office at the time of the disbarment or 

suspension.  The hearing panel shall schedule a hearing at which the petitioning attorney 

shall have the burden of demonstrating by clear and convincing evidence that the 

petitioning attorney has the moral qualifications, competency and learning in law 

required for admission to practice law in this state and that the resumption of the practice 

of law within the state will not be detrimental to the integrity and standing of the bar or 

the administration of justice, or subversive to the public interest. However, 

reinstatement from inactive status shall be granted unless the attorney is subject to 
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an outstanding order of suspension or disbarment or has been on inactive status for 

over five years, upon the payment of any assessment in effect for the year the 

request is made and any arrears accumulated prior to transfer to inactive status.  

The hearing panel shall within thirty days file a report containing its findings and 

decision and transmit its report, together with the record, to the Board.  There shall be no 

petition for rehearing. Either party dissatisfied with the hearing panel=s decision may 

appeal as provided in Section 33. 

Comment:  The Board proposes adding language in Section 30.3 cross-referencing 

all reinstatements provided for in other sections.  The Board suggests including the 

phrase “under Section 12.2” to Section 30.3(h) to clarify the suspensions of less than one 

year not requiring reinstatement proceedings.  The Board proposes deleting the language 

regarding reinstatements from inactive status in Section 30.3 since the same provision is 

included in Section 10.8.   

 

30.8.  If the petitioning attorney is found unfit to resume the practice of law, the 

petition shall be dismissed.  If the petitioning attorney is found fit to resume the practice 

of law, the judgment shall reinstate the petitioning attorney; provided, however, that the 

judgment may make such reinstatement conditional upon the payment of all or part of the 

costs of the proceeding, and upon the making of partial or complete restitution to parties 

harmed by the petitioning attorney=s misconduct which led to the suspension or 

disbarment; and the reinstatement may be conditioned upon the furnishing of such proof 

of competency as may be required by the judgment, in the discretion of the Court, which 
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proof may include certification by the Board of Law Examiners of the successful 

completion of examination for admission to practice.  The reinstatement further may be 

conditioned upon the assignment of a practice monitor for the purposes and pursuant to 

the procedures set forth in Section 12.9. The petitioning attorney shall pay a reasonable 

fee to the practice monitor pursuant to the procedures in Section 12.9(d)and upon the 

making of partial or complete restitution to parties harmed by the petitioning 

attorney’s misconduct which led to the suspension or disbarment, and the 

reinstatement may be conditioned upon the furnishing of such proof of competency 

as may be required by the judgment, in the discretion of the Court, which proof 

may include certification by the Board of Law Examiners of the successful 

completion of examination for admission to practice.    The reinstatement further 

may be conditioned upon the assignment of a practice monitor for the purposes and 

pursuant to the procedures set forth in Section 12.9.  The petitioning attorney shall 

pay a reasonable fee to the practice monitor pursuant to the procedures in Section 

12.9(d). 

Comment:  Lastly, the Board respectfully suggests that the possible terms/conditions 

of reinstatement identified in Section 30.8 are not specified elsewhere in the Rule and 

should remain in the Rule. 

 

31.3.  Reimbursement of Costs.  

 (a) In the event that a judgment of disbarment, suspension, public censure, private 

reprimand, temporary suspension, disability inactive status, reinstatement, or denial of 
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reinstatement results from formal proceedings, Disciplinary Counsel shall within fifteen 

days from  the hearing panel=s submission of such judgment pursuant to Section 15.3 

make application to the hearing panel for the assessment against the respondent or 

petitioning attorney of the necessary and reasonable costs of the proceedings, including 

court reporter=s expenses for appearances and transcription of all hearings and 

depositions, the expenses of the hearing panel in the hearing of the cause, and the hourly 

charge of Disciplinary Counsel in investigating and prosecuting, and shall serve a copy of 

such application on respondent or petitioning attorney and the petitioning attorney=s 

counsel of record pursuant to Section 18.2.  The application shall be accompanied by an 

affidavit or declaration under penalty of perjury and such other documentary evidence as 

Disciplinary Counsel deems appropriate documenting the hours expended and the costs 

incurred by Disciplinary Counsel in investigating and prosecuting the complaint or 

responding to the petition for reinstatement.  Such proof shall create a rebuttable 

presumption as to the necessity and reasonableness of the hours expended and the costs 

incurred.  The respondent or petitioning attorney may within fifteen days after 

Disciplinary Counsel=s application submit to the hearing panel and serve on Disciplinary 

Counsel pursuant to Section 18.2 any response in opposition to the application for an 

assessment of costs.  The burden shall be upon respondent or petitioning attorney to 

prove by a preponderance of the evidence that the hours expended or costs incurred by 

Disciplinary Counsel were unnecessary or unreasonable.  Disciplinary Counsel or the 

respondent or petitioning attorney may request a hearing before the hearing panel, in 

which event, the hearing panel shall promptly schedule the same.  The hearing panel shall 
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within fifteen days from the conclusion of such hearing, or in the event no hearing is 

requested, within fifteen days from the date on which the respondent or petitioning 

attorney=s response is due or is submitted, whichever is earlier, submit to the Board its 

findings and judgment with respect to Disciplinary Counsel=s application for the 

assessment of costs. There shall be no petition for rehearing. The making of an 

application under this Section shall not extend the time for taking steps in the regular 

appellate process under Section 33.1(a). 

 (b) In the event that a  judgment  as set forth in Subsection (a) is appealed to  the 

circuit or chancery court pursuant to Section 33 and the Board is the prevailing party in 

such appeal, Disciplinary Counsel may  make application to the circuit or chancery court 

for the assessment against the respondent or petitioning attorney of the necessary and 

reasonable costs of the trial court proceedings, including court reporter=s expenses for 

appearances and transcription of all hearings and depositions and the hourly charge of 

Disciplinary Counsel for the trial court proceedings. Disciplinary Counsel shall file any 

such application within fifteen days from the circuit or chancery court=s decree and shall 

serve a copy of such application on respondent or petitioning attorney and the attorney=s 

counsel of record. The application shall be accompanied by an affidavit or declaration 

under penalty of perjury and such other documentary evidence as Disciplinary Counsel 

deems appropriate documenting the hours expended and the costs incurred by 

Disciplinary Counsel for the trial court proceedings. Such proof shall create a rebuttable 

presumption as to the necessity and reasonableness of the hours expended and the costs 

incurred. The respondent or petitioning attorney may within fifteen days after 
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Disciplinary counsel=s application file and serve on Disciplinary Counsel any response in 

opposition to the application for an assessment of costs. The burden shall be upon the 

respondent or petitioning attorney to prove by a preponderance of the evidence that the 

hours expended or costs incurred by Disciplinary Counsel were unnecessary or 

unreasonable. The circuit or chancery court may consider the application on the written 

submissions alone or may, in the court=s discretion, conduct a hearing on the application. 

In the event the circuit or chancery court considers the application on the written 

submissions alone, the court shall within fifteen days from the date on which the 

respondent or petitioning attorney=s response is due or submitted, whichever is earlier, 

enter and serve on the parties its findings and judgment with respect to the application for 

the assessment of costs. In the event the circuit or chancery court conducts a hearing on 

the application for costs, the court shall within fifteen days from the date of the hearing 

enter and serve on the parties its findings and judgment with respect to the application for 

the assessment of costs. The filing of an application under this Section shall not extend 

the time for appeal to the Court under Section 33.1(d) and Tenn. R. App. P. 4.  

(de)  The hourly charges of Disciplinary Counsel on formal proceedings shall be 

assessed at the rates set forth in Tenn. Sup. Ct. R. 13, Section 29(c)(1) for 

compensation of counsel appointed for indigent criminal defendants in non-capital 

cases.reasonable rates determined by the Court. 

(ef) Payment of the costs and fees assessed pursuant to this Section shall be 

required as a condition precedent to reinstatement of the respondent or petitioning 

attorney.  In the discretion of the Chief Disciplinary Counsel, the respondent or 
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petitioning attorney may, upon a showing of extraordinary need, be permitted to pay 

costs in periodic payments.  If a payment plan is permitted, the respondent or petitioning 

attorney also shall pay the Board interest at the statutory rate.  If for any reason, the 

respondent or petitioning attorney does not abide by the terms of the payment plan, the 

Chief Disciplinary Counsel shall revoke the plan and the respondent or petitioning 

attorney shall be required to pay the balance of any unpaid assessment of costs within 

thirty days thereof. 

(g)  Attorneys successfully defending some or all disciplinary charges filed by 

the Board may not recover attorney fees and costs from the Board. 

Comment:  The Board respectfully objects to delaying the disciplinary proceeding in 

Section 31.3(a) and (b) by extending the appeal based on the Board’s application for 

costs.  Regarding Section 31.3(e), the Board reiterates its position that attorneys being 

prosecuted for misconduct are not indigent.  Reducing Disciplinary Counsels’ rate of 

compensation to rates for counsel for indigent defendants set forth in Tenn. Sup. Ct. R. 

13 will lower the total costs recovered by the Board, which may adversely impact the 

annual fee charged all attorneys and not just attorneys found to be guilty of misconduct.  

Nevertheless, should the Court apply the rates in Tenn. Sup. Ct. R. 13, Section 2(c)(1) to 

disciplinary proceedings, then the Court should make clear that the Board is not limited 

to maximum compensation limits set forth in Tenn. Sup. Ct. R. 13, Section 2(d)(1).  

Finally, the Board proposes language in Section 31.3(g) clarifying that attorneys 

successfully defending some or all disciplinary charges may not seek to recover attorney 

fees and costs from the Board. 
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Section 32.  Confidentiality 

 32.1.  All matters, investigations, or proceedings involving allegations of 

misconduct by or the disability of an attorney, including all hearings and all information, 

records, minutes, correspondence, files or other documents of the Board, district 

committee members and Disciplinary Counsel shall be confidential and privileged, and 

shall not be public records until or unless or open for public inspection.  

 (a) a recommendation is made for the imposition of public discipline, without 

the initiation of a formal disciplinary proceeding pursuant to Section 15.2, is filed 

with the Court by the Board; or  

 (b) a petition to initiate a formal disciplinary proceeding is filed pursuant to 

Section 15.2; or  

 (c) the respondent attorney requests in writing submitted to Disciplinary 

Counsel or the Board that the matter be public; or  

 (d) the investigation is predicated upon conviction of the respondent attorney 

for a crime; or  

 (e) in matters involving alleged disability, the Court enters an order 

transferring the respondent attorney to disability inactive status pursuant to Section 

27. 

 

 32.2  Upon (a) the Board’s imposition of public discipline without the 

initiation of a formal disciplinary proceeding pursuant to Section 15.2, or (b) the 
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filing of a petition for formal discipline pursuant to Section 15.2, the following 

documents, subject to the provisions of any protective order which may be entered 

pursuant to Section 32.4, shall be public records and open for public inspection: 

  (i)  all pleadings, petitions, motions, orders, correspondence, exhibits, 

transcripts or documents filed in the formal disciplinary proceeding; 

  (ii)  the written complaint(s) and any additional or supplemental 

written submissions received by the Board; 

  (iii)  the written response(s) to the complaint received by the Board; 

  (iv)  the formal written public discipline imposed by the Board in the 

matter. 

 

 32.3  Upon the receipt by the Board of a written request from a respondent-

attorney that a pending matter be made public, the following documents, subject to 

the provisions of any protective order which may be entered pursuant to Section 

32.6, shall be public records and open for public inspection: 

  (i)  all pleadings, petitions, motions, orders, correspondence, exhibits, 

transcripts or documents filed in the formal disciplinary proceeding; 

  (ii)  the written complaint(s) and any additional or supplemental 

written submissions received by the Board; 

  (iii)  the written response(s) to the complaint received by the Board; 

  (iv)  the formal written public discipline imposed by the Board in the 

matter. 



33 

 

 

32.24.  In disability proceedings referred to in Sections 27 and 32.1(e), the order 

transferring the respondent attorney to disability inactive status shall become a public 

record upon filing; however, all other documents relating to the respondent attorney=s 

disability proceeding, including any subsequent petition for reinstatement after transfer to 

disability inactive status, shall not be public records and shall be kept confidential.  An 

order granting a petition for reinstatement after transfer to disability inactive status shall 

become a public record upon filing.  

 

32.35.  Notwithstanding anything to the contrary herein, Allall work product 

and work files (including but not limited to internal memoranda, correspondence, 

emails, notes, investigative notes, statements and reports, and similar documents and 

files) of the Board, district committee members, and Disciplinary Counsel shall be 

confidential and privileged and, shall not be public records, and shall not be subject to the 

provisions of Sections 32.132.2 and 32.3. 

 

32.46.  In order to protect the interests of a complainant, respondent or petitioning 

attorney, witness, or third party, the Board may, at any stage of the proceedings, upon 

application of any person and for good cause shown, issue a protective order prohibiting 

the disclosure of specific information or documents, or the closure of any hearing, and 

direct that the proceedings be conducted so as to implement the order, including requiring 

that the hearing be conducted in such a way as to preserve the confidentiality of the 
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information that is the subject of the application.  After the initiation of a formal 

proceeding, any such application shall be filed with and decided by the assigned hearing 

panel. 

 

32.57.  All participants in any matter, investigation, or proceeding shall conduct 

themselves so as to maintain confidentiality.  However, unless a protective order has been 

entered, nothing in this Section or this Rule shall prohibit the complainant, respondent or 

petitioning attorney, or any witness from disclosing the existence or substance of a 

complaint, matter, investigation, or proceeding under this Rule or from disclosing any 

documents or correspondence filed by, served on, or provided to that person. 

The Board, district committee members, hearing panel members, Disciplinary 

Counsel, their assistants, staff and employees shall maintain confidentiality with respect 

to all pending matters, investigations and proceedings arising under this Rule, except as 

may be provided under Sections 32.2 and 32.3that in the event of any of the 

circumstances set forth in Section 32.1(a)-(3), Disciplinary Counsel may disclose the 

pendency, general subject matter, and status of the matter. 

 

32.68.  In those disciplinary proceedings in which an appeal is taken pursuant to 

Section 33, the records and hearing in the circuit or chancery court and in the Court shall 

be public to the same extent as in all other cases.  
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32.79.  The provisions of this Rule shall not be construed to deny access to 

relevant information to authorized agencies investigating the qualifications of judicial 

candidates; or to other jurisdictions investigating qualifications for admission to practice; 

or to law enforcement agencies investigating qualifications for government employment; 

or to prevent the Board from reporting evidence of a crime by an attorney or other person 

to courts or law enforcement agencies; or to prevent the Board from reporting to the 

Tennessee Lawyer Assistance Program evidence of a disability that impairs the ability of 

an attorney to practice or serve; or to prevent the Board or Disciplinary Counsel from 

making available to the Tennessee Lawyers= Fund for Client Protection relevant 

information; or to prevent the Board or Disciplinary Counsel from defending any action 

or proceeding now pending or hereafter brought against either of them.  In addition, the 

BoardChief Disciplinary Counsel shall transmit notice of all public discipline imposed by 

the Court on an attorney or the transfer to inactive status due to disability of an attorney 

to the National Discipline Data Bank maintained by the American Bar Association. 

 

32.810.  Nothing in this Section is intended to limit or repeal any confidentiality or 

privilege afforded by other law.  

Comment:  The Board proposes to modify Sections 32.1 through 32.3 of the 

confidentiality rule to specify the documents which are confidential, privileged and not 

public records.  The Board recognizes its competing duties to provide access to public 

documents while maintaining the confidentiality of confidential and privileged records.  
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33.1.  (a) The respondent or petitioning attorney or the Board may appeal the 

judgment of a hearing panel by filing within sixty days of the dateentry of the hearing 

panel=s judgment a Petition for Review in the circuit or chancery court of the county in 

which the office of the respondent or petitioning attorney was located at the time the 

charges were filed with the Board.  Tennessee Rule of Civil Procedure 6.05 does not 

extend the time for filing on appeal.  If the respondent or petitioning attorney was 

located outside this State, the Petition for Review shall be filed in the circuit court or 

chancery court of Davidson County, Tennessee.  If a timely application for the 

assessment of costs is made under Section 31.3(a), the time for appeal for all parties 

shall run from the hearing panel’s submission of its findings and judgment with 

respect to the application for the assessment of costs. A Petition for Review filed 

prior to the hearing panel’s submission of its findings and judgment with respect to 

the application for the assessment of costs shall be deemed to be premature and 

shall be treated as filed after the submission of the hearing panel’s findings and 

judgment with respect to the assessment of costs and on the day thereof. 

(b) The review shall be on the transcript of the evidence before the hearing panel 

and its findings and judgment.  If allegations of irregularities in the procedure before the 

hearing panel are made, the trial court is authorized to take such additional proof as may 

be necessary to resolve such allegations.  The trial court may, in its discretion, permit 

discovery on appeals limited only to allegations of irregularities in the proceeding.  

The court may affirm the decision of the hearing panel or remand the case for further 

proceedings.  The court may reverse or modify the decision if the rights of the party filing 
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the Petition for Review have been prejudiced because the hearing panel=s findings, 

inferences, conclusions or decisions are: (1) in violation of constitutional or statutory 

provisions; (2) in excess of the hearing panel=s jurisdiction; (3) made upon unlawful 

procedure; (4) arbitrary or capricious or characterized by abuse of discretion or clearly 

unwarranted exercise of discretion; or (5) unsupported by evidence which is both 

substantial and material in the light of the entire record.  In determining the substantiality 

of evidence, the court shall take into account whatever in the record fairly detracts from 

its weight, but the court shall not substitute its judgment for that of the hearing panel as to 

the weight of the evidence on questions of fact. 

(c) There shall be no petitions for rehearing in the trial court.  

(d)  Either party dissatisfied with the decree of the circuit or chancery court may 

prosecute an appeal directly to the Court where the cause shall be heard upon the 

transcript of the record from the circuit or chancery court, which shall include the 

transcript of evidence before the hearing panel.  If a timely application for the 

assessment of costs is made under Section 31.3(b), the time for appeal for all parties 

shall run from the trial court’s entry of its findings and judgment with respect to the 

application for the assessment of costs. A Notice of Appeal filed prior to the trial 

court’s entry of its findings and judgment with respect to the application for the 

assessment of costs shall be deemed to be premature and shall be treated as filed 

after the entry of the trial court’s findings and judgment with respect to the 

assessment of costs and on the day thereof.Prior decisions of the Court holding that 

appeal of disciplinary proceedings must be taken to the Court of Appeals because Tenn. 
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Code Ann. ' 16-4-108 so requires are expressly overruled. Except  as  otherwise provided 

in this Rule, Tenn. R. App. P. 24, 25, 26, 27, 28, 29 and 30 shall apply to such appeals to 

this Court. 

Comment:  The Board proposes substituting “entry” of the hearing panel’s Judgment 

for “date” in Section 33.1(a) for clarity.  The Board proposes to clarify that Tenn. R. Civ. 

P. 6.05 does not extend the time for filing an appeal and respectfully objects to delaying 

the disciplinary proceeding by extending the appeal based on the Board’s application for 

costs.  Finally, the Board proposes adding language to Section 33.1(b) prescribing the 

limited scope of discovery on appeals.  
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CERTIFICATE OF SERVICE 

 

 I certify that the foregoing has been mailed to Allan F. Ramsaur, Esq., 

Executive Director, Tennessee Bar Association,  221 4
th

 Ave. N., Ste. 400, Nashville, 

Tennessee, 37219, by U.S. mail, on this the 31
st
 day of May, 2013.  
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Please accept these comments to the proposed changes to Tenn. R. Sup. Ct. 9. We have also
read and reviewed the comments submitted by Attorney Connie Reguli and we adopt those
comments as if restated verbatim herein.

Duty

The proposed revisions would relieve both the Board and Disciplinary Counsel of any duty to act
or to fulfill the responsibilities which the Rule establishes. As the enforcer of the duties
conferred upon all attorneys in this state, the Board and Disciplinary Counsel should not be
exempt from the requirement of fulfilling a duty of compliance with the Court's rules and the
law.

There is a perception in the legal community that the Board and Disciplinary Counsel act when
they want and against whom they want, rather than according to the Rules. Multi-year vendettas
are launched against some attorneys for alleged "violations" that the Board cannot even
articulate, while real acts violating the Rules of Professional Conduct and causing harm to clients
and other litigants are ignored if the Respondent attorney is properly "connected." There is also
a perception that the Board "hoards" minor infractions for years and lies-in-wait for what they
perceive to be an opportune time to bring forth infractions up to a decade old. Giving the Board
more leeway (by eliminating the "duty to act") to ignore their previously established duties on a
selective basis does nothing to promote confidence in the Board or legal profession.

Most lawyers justifiably believe that the "key" to avoiding investigation or prosecution is to have
a firm member be on the Disciplinary Committee. I personally was involved in a situation where
I uncovered that an attorney had made false representations that a key document was an original.
I confronted this person and demanded as explanation as to why I was not required under the
Rules to file an ethics complaint. The accused's response was to turn me into the Board claiming
I had violated the RPC by "threating" to file a complaint. The Board conducted an extensive
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investigation of me, but refused to take action against the attorney who committed the fraud on

the Court. Coincidentally, this person was a member of the District Committee at the time his
fraud was exposed and at the time the Board refused to investigate his conduct.

Eliminating the Board and Disciplinary Counsel's "duty" to act will not further the purpose for

which the disciplinary system was created, but will rather give a free pass to the agencies to pick

and choose whom and what it wishes to investigate and prosecute. The Board's actions are

already perceived by many to be arbitrary and capricious. Lowering the standard for their
conduct will not help this situation.

Separation

The entities for discipline in Tennessee consist of the Board of Professional Responsibility,
Disciplinary Counsel and District Committees from whom Hearing Panels are chosen. Presently,
there is very little separation among these entities. As proposed, the changes to Rule 9 would
further cloud the interaction, rather than making a clearer demarcation of each from the others.

Intentionally blurring the lines separating the Board [i.e Grand Jury], the Prosecutors [District
Attorney], and the Hearing Panels [Judges] will do nothing to instill confidence in the judicial
system. Due Process requires that these entities be keep separate so as to provide justice, and the
appearance ofjustice to the parties.

In that regard, we would point the Court and others to the system implemented for discipline in
Kentucky. As set forth in the Brief of the Appellee in Reguli v. Vick, the Kentucky system
creates a series of checks and balances by which the various parts of the disciplinary process
work independently from each other.

This is further explained in this excerpt from Ms. Reguli's brief:

The chief overseer of attorney discipline for Kentucky is the Kentucky Bar

Association. It is located at 514 West Main Street, Frankfort, Kentucky 40601-
1812. (See SCR 3.025).

The "Board" (sometimes referred to as the "Board of Governors") is the
"governing body of the Association and the agent for the Court for the purpose of

administering and enforcing the Rules. It shall consist of the President, the

President-Elect, the Vice President, the immediate Past President, the Chair of the
Young Lawyer's Section and two attorneys elected from the membership of the
Association in each appellate district of the state as presently existing or hereafter
created." (SCR 3.070). While the Kentucky "Board" might be analogous to the

Board of Professional Responsibility for Tennessee, it is markedly different in its
make-up and selection process. While the Tennessee Board of Professional
Responsibility is appointed entirely by the Supreme Court (Term. R. Sup. Ct. 9,

§5.1), the Kentucky board is elected by its membership. (See SCR 3.070
contained in Appendix G hereto).

The Kentucky Board of Governors appoints "Bar Counsel" who are
"responsible for investigating and prosecuting all disciplinary cases and such

other duties as the Board may designate." )See SCR 3.155 contained in Appendix
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G hereto). In Tennessee, the Chief Disciplinary Counsel is appointed by the

Supreme Court, and is allowed to hire assistant counsel. Tenn. R. Sup. Ct. 9, §7.

In Kentucky, the Board of Governors also appoints a "Disciplinary Clerk"

who is responsible for accepting the filing of charges issued by the Inquiry

Commission, pleadings or other paper[s], issuing process, and the preparation and

maintenance of the records of each disciplinary proceeding, other than the files of

the Office of Bar Counsel, and other duties as are assigned by the Board." (See

SCR 3.157 contained in Appendix G hereto). This is easily distinguishable from

Tennessee because a. Tennessee's rules make no such provision for a clerk, and b.

our rules make provisions for the issuances of subpoenas through the "circuit or

chancery court having jurisdiction" to do so... (Tenn. R. Sup. Ct. 9, §13.1). If the

Tennessee Rules contemplated a clerk such as Kentucky has, an express provision

for the clerk (including the issuance of process and subpoenas) would be made,
rather than delegated to a court with "jurisdiction."

It is also notable that the Kentucky Disciplinary Clerk is expressly
authorized to maintain the records of disciplinary cases, with the exception of the
files from the Bar Counsel. This is significant to the present case because Ms.
Webb's assumed duties as the Clerk provide no provision at all for her to be

separated from the files of our Disciplinary Counsel; in fact, she works for the
Disciplinary Counsel, in their office and on their payroll.

Lastly, the Kentucky system is notably different from ours in that a nine-
member Inquiry Commission investigates matters and decides whether charges
should be brought by the Bar Counsel. The members of this Commission are
appointed by the Chief Justice of the Supreme Court, and are a separate entity
altogether from the Bar Counsel or the Disciplinary Clerk. The actual cases are
then heard by a Trial Commissioner who is appointed by the Clerk from the "Trial
Commission," a panel ofjudges appointed by the Supreme Court. (See the chart,
similar to that of "Demonstrative A" prepared by Ms. Reguli and presented to the
trial court in this matter, which is attached hereto as part of Appendix H, showing
the set-up of the Kentucky disciplinary system.)

Brief of the Appellee, Reguli v. Vick, M2012-02709-COA-R3-CV.

For convenience, we have attached to this letter copies of the relevant portions of the referenced
Appendix as well as the chart showing the "separation of powers" found in the Kentucky
disciplinary process.

Ex Parte Communication

As proposed, the amended Rule 9 would ALLOW the Prosecutor Disciplinary Counsel to make
ex parte communications with the Hearing Panel Judges on any matter it deems "clerical " The
Board of Professional Responsibility should not be allowed to circumvent the rules to which all
other parts of the legal system must adhere. If the "Executive Secretary" is to be treated as a
neutral party, that person should be made a clerk of the court, rather than an employee of the
Office of Disciplinary Counsel.



Neither the Board nor Disciplinary Counsel can be trusted to decide what is "clerical" and is

"not-clerical." Despite the clear prohibition in Rule 9 and the Board's own policies (As well as

in the RPC and the Judicial Canons), the Board has systematically engaged in thousands of ex-
parte communications to the detriment of Respondents.

As support for this position, we have attached a copy of an ex parte email obtained via a valid
Open Records Act request showing the interaction between the prosecutor Office of Disciplinary

Counsel and the Hearing Panel Judges. In this email, the Disciplinary Counsel prosecutor
(through the "Executive Secretary") intentionally and willfully attempted to bias the hearing
panel members by asserting "facts" which were unproven. allegations which the Respondent
should have been given an opportunity to rebut. However, the Respondent never knew of these
ex parte communications and had no opportunity to challenge the same.

In the Brief of the Appellee filed in Reguli v Vick, Ms. Reguli articulated the issue of
systemic ex parte emails as follows:

Ms. Reguli's request asked for emails relating to eight (8) respondent

attorneys. As a result of that request, when ordered to do so by the Court, the

Board turned over 424 Bates Stamped pages. (R.341). That means that there are
approximately sixty (601 pages of ex varte emails between Ms. Webb and/or Ms.
Hollabaueh and Hearing Panel Judges in each case.

Another records request revealed that since 2005, there have been

approximately 372 Respondents attorneys against whom the Board has filed
prosecutorial cases.

***

Ms. Reguli submits that each one of these T3721 Respondents should have been
given notice of the communications between the Board/Disciplinary Counsel and
the Hearing Panel Judges for their respective cases. Many of these cases are now
concluded, without the Respondent attorney having been afforded meaningful due

process in the selection of his or her Hearing Panel Judges. An average of sixty

(60) pages of ex parte emails per Respondent were sent between the prosecutor's
office and the judges, and were never revealed to the Respondent. Sixty (60)
pages per Respondent.

Sixty (60) pages per respondent of communications prohibited by Tenn. R.
Sup. Ct. 8, RPC 3.5, Impartiality and Decorum of the Tribunal.

Sixty (60) pages per respondent of communications prohibited by Tenn. R.
Sup. Ct. 10, Canon 2, Rule 2.9, Ex Parte Communication. This rule also
mandates disclosure of the offending communications, even though no such
disclosure or subsequent recusals have ever been made.

Sixty (60) pages per respondent of communications prohibited by the
Board's own policies, §3.13.



Sixty. (60) pages per respondent of communications denying due process

to men and women who have been officers of the Courts of Tennessee, subject to

its rules and discipline, and who did not and could not have received a fair trial.

In essence, this sixty-page average means that since 2005, Ms. Webb (and

her predecessor, Ms. Woodruff), and in some instances, Ms. Hollabaugh or other

Board Chairs, have likely compiled more than 22.300 pages of ex parte emails.

Twenty-Two Thousand. Three Hundred pages of emails that would not be

allowed in Circuit Court, Chancery Court or any other Court of this State.

Twenty-Two Thousand, Three Hundred pages of emails which would require the

recusal of a trial judge in any other court. Twenty-Two Thousand. Three

Hundred pages of emails which violate the very rules the Board was created to
uphold and protect.

Twenty-Two Thousand, Three Hundred pages of notice and due process
never afforded these 372 Respondent attorneys.

Twenty-Two Thousand. Three Hundred pages of facts sent to judges about
a case with no notice or opportunity to be heard.

Twentv-Two Thousand. Three Hundred pages of unethical conduct, all in
the name of "Professional Responsibility."

Twentv-Two Thousand, Three Hundred pages of emails detailing "what
the [Board] is up to" and to which Ms. Reguli (and the public) are entitled to see.

"[P]rocess which is a mere gesture is not due process." (See Mullane v.
Central Hanover Bank, 339 U.S. 306, 315, 70 S.Ct. 652, 657 (U.S., 1950). The

agency empowered and authorized by the Supreme Court to regulate and oversee

the practice of law has categorically and systematically denied its own members
meaningful due process. Three Hundred and Seventy-two1 lives - real lives and

real careers - affected by these dishonest and unethical actions. This Court must
not allow this miscarriage ofjustice to continue.

Brief of the Appellee, Reguli v. Vick, citation supra.

If the Board and Disciplinary Counsel are willing to engage in this level of unethical, illegal, and
unconstitutional behavior when the prohibitions are crystal clear, it is foolhardy and dangerous to
give the Board and Disciplinary Counsel the power to decide for itself which ex parte
communications are now permissible. Surely Twenty-Two Thousand, Three Hundred pages of
ex parte emails are sufficient to show that allowing ex parte communications will result in a
serious lack ofDue Process in the Disciplinary System.

1 This number only represents Petitions. Since the scope of the Board's behavior remains unknown, the real number
of persons affected cannot be determined in this brief.
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Confidentiality

These proposed changes do not address issues with confidentiality. In Doe v. BPR, the Court
was clear that the purpose of confidentiality as set forth in Rule 9 is to protect the respondents
and complainants, not the Board or Disciplinary counsel:

The purposes underlying confidentiality are obvious. Foremost, the rule serves to
protect both the complainant from possible recriminations and the attorney from

unsubstantiated charges while a thorough investigation is conducted. Moreover,
removing or unnecessarily qualifying the confidentiality requirement would
eliminate many sources of information and reduce complaints received by the
Board from lay citizens, litigants, lawyers, and judges. Finally, the rule serves to
protect public confidence in the judicial system by preventing disclosure of a
charge until the directives of section 25 are satisfied.

Doe v. Board ofProfessional Responsibility of the Supreme Court of Tennessee
104 S. W. 3d 465, 472-3 (Term., 2003) (underline added).

Despite the Court's unambiguous purpose, the Board and Disciplinary Counsel have repeatedly
used the confidentiality provisions of Rule 9 to cover up their own actions, rather than to protect
the reputation of a Respondent Attorney or Complainant. In Doe, the Attorney General argued
vehemently in favor of the Respondent Attorney's right to protection, yet has completely
abandoned that position in Reguli v. Vick as a means of protecting the Board and Disciplinary
Counsel from exposure for its unethical and illicit activities. (See Brief of the Appellant Result
v. Vick).

At the very least, in this rule change process, the Court should clearly define "work files" so that
the Board and Disciplinary Counsel, as well as the Respondent Attorneys, have a clear picture of
exactly what is confidential, what documents or other items of the Board and Disciplinary
Counsel are "work product or work files" and what documents or other items the Respondent
Attorney is entitled to obtain.

This must also work in connection with the separation of powers issue. It is un-American to
allow the prosecutor and judges to work together, but to have all those communications kept
secret from the accused. For over 200 years Due Process has required that prosecutors refrain
from engaging m secret exparte communications with judges.

We would suggest that Section 32 (section 25 in the present Rule 9) be rewritten in its entirety to
tully explain 1. The purpose of confidentiality, 2. The separation which must exist among the
Board, Disciplinary Counsel and the Hearing Panel judges, 3. To clearly define "work product
and work files" as those terms relate to the Board, district committee members (and Hearing
Panel judges) and the Disciplinary Counsel, and 4. To set parameters by which all parties
involved in a matter should conduct themselves (including with regard to ex parte
communication) and for which documents or other items are available through discovery or other
means to the Respondent Attorney.

There is no benefit to society to allow the Board to keep its actions secret - ever. As this Court
clearly set forth in Doe, the purpose for the confidentiality provisions is to protect Respondent
Attorneys and Complainants from baseless allegations, not to protect the Board or Disciplinary
Counsel when they choose not to follow the rules they were created to enforce. In any Board
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prosecution, the Respondent should be allowed to waive ALL confidentially at any time and

about ALL matters. The Board should not have any secrets, especially in regard to its own

conduct.

The Board has been caught red-handed engaging in serious and serial unethical behavior. It is

not surprising that its first step is an attempt to amend the rules to make their past behavior

acceptable. The Board should not be allowed to re-write the rules until after it has disclosed all

exparte communications to public scrutiny, or in such a way as to legitimize their own unethical

behavior.

Conclusion

This letter does not address all our concerns with the proposed changes, nor does it address

changes, such as the rules regarding confidentiality, which we believe should be addressed. We

agree with Ms. Reguli that more time is necessary for a review of the proposed changes. We

also submit that the Court should solicit proposed changes from the bar for comment and review.

If we may be of further assistance, please do not hesitate to call upon us.

Sincerely,

James D. R. Roberts,

Janet L. Layman

Cc: Connie Reguli
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Kentucky

Rules for Set up

of Disciplinary System



KENTUCKY BAR ASSOCIATION

RULES OF THE SUPREME COURT OF KENTUCKY

PRACTICE OF LAW

SCR 3.025 Kentucky Bar Association

The mission and purpose of the association is to maintain a proper discipline of the
members of the bar in accordance with these rules and with the principles of the legal profession

as a public calling, to initiate and supervise, with the approval of the court, appropriate means to

insure a continuing high standard of professional competence on the part of the members of the
bar, and to bear a substantial and continuing responsibility for promoting the efficiency and
improvement of the judicial system.

HISTORY. Adopted by Order 80-3, eff, 12-31 -80



KENTUCKY BAR ASSOCIATION

RULES OF THE SUPREME COURT OF KENTUCKY

PRACTICE OF LAW

SCR 3.070 The board; functions and membership

The Board is the governing body of the Association and the agent of the Court for the

purpose of administering and enforcing the Rules It shall consist of the President, the President-

Etect, the Vice President, the immediate Past President, the Chair of the Young Lawyer's Section,

and two attorneys elected from the membership of the Association in each appellate district of the

state as presently existing or hereafter created

HISTORY: Amended by Order 2005-10, eff. 1-1-06; prior amendments eff 9-15-90 (Order 90-1),
1-1-78, 7-2-71



KENTUCKY BAR ASSOCIATION

RULES OF THE SUPREME COURT OF KENTUCKY

PRACTICE OF LAW

SCR 3.080 Selection and tenure of board of governors; filling vacancies on the board

The elected members of the board for each appellate district shall be nominated and
elected, in the manner prescribed in the bytews, by the members of the association residing in the

appellate district. Each governor shall hold office for two years and/or until his successor is
elected and qualified. No governor who has served three consecutive full terms, after July 1,

1971, shall be eligible to again serve without at least one term of said office intervening. The

terms of the two governors from each appellate district shall expire in alternate years. Bylaws

shall provide for an annual election, to be held simultaneously in all appellate districts in which

more than one person has been nominated as governor, for the purpose of electing successors to

those governors whose terms of office shall expire. Any vacancy on the board may be filled for

the remainder of the term in such manner as the bylaws may prescribe. The KENTUCKY

BENCH & BAR shall in the April and July issues prior to the expiration of the term of governor

carry a notice to the membership of the expiration.

HISTORY: Amended eff. 1-1-78; prior amendment eff. 7-2-71



KENTUCKY BAR ASSOCIATION

RULES OF THE SUPREME COURT OF KENTUCKY

PRACTICE OF LAW

SCR 3.090 Duties and powers of the board

It shall be the board's duty to perform the functions prescribed in Rule 3.070, and it shall

have power to do everything necessary or appropriate to enable it to perform those functions.

The board shall adopt bylaws, subject to the approval of trie court and not in conflict with these

rules, relating to the performance of its functions and providing for the conduct of its business.

The board's power to perform its function as the governing body of the association expressly

includes the power to engage in any program designed to educate and inform the bar and the
public.

HISTORY: Amended eff. 1-1-78; prior amendment eff. 7-2-71



KENTUCKY BAR ASSOCIATION

RULES OF THE SUPREME COURT OF KENTUCKY

PRACTICE OF LAW

SCR 3.155 Appointment and duties of Bar Counsel

(1) The Board shall appoint a Bar Counsel and such Deputy Bar Counsel as may from time to

time be appropriate. Bar Counsel shall be responsible for investigating and prosecuting all

disciplinary cases and such other duties as the Board may designate.

(2) Bar Counsel, and such Deputies as may be appointed, shall serve at the pleasure of the

Board.

(3) Bar Counsel and all Deputies shall be attorneys licensed to practice law in the

Commonwealth.

(4) The Board may employ such Bar Counsel staff as may be appropriate.

(5) Annually, on or before November 1, the Inquiry Commission shall submit to the Board a

recommended budget for the succeeding fiscal year along with any recommended changes in

annual membership dues to cover costs of administering the duties of the Inquiry Commission

and the office of Bar Counsel.

HISTORY: Adopted by Order 98-1, eff. 10-1-98



KENTUCKY BAR ASSOCIATION

RULES OF THE SUPREME COURT OF KENTUCKY

PRACTICE OF LAW

SCR 3.157 Appointment and duties of Disciplinary Clerk

The Board shall appoint a Disciplinary Clerk and such Deputy Clerks as may from time to time

become appropriate. The disciplinary Clerk shall have such qualifications as the Board deems

appropriate, and shall be responsible for accepting the filing of charges issued by the Inquiry

Commission, pleadings or other paper, issuing process, and the preparation and maintenance of

the records of each disciplinary proceeding, other than the files of the Office of Bar Counsel, and

other duties as are assigned by the Board.

HISTORY: Amended by Order 2007-007, eff. 2-1-08; adopted eff. 10-1-98 (Order 98-1)



KENTUCKY BAR ASSOCIATION

RULES OF THE SUPREME COURT OF KENTUCKY

PRACTICE OF LAW

SCR 3.140 Appointment of inquiry commission

(1) The Chief Justice, with the consent of the Court, shall appoint an Inquiry Commission
consisting of nine persons, six of whom shall be lawyers possessing the qualifications of a Circuit
Judge and three of whom shall be citizens of the Commonwealth of at least thirty (30) years of
age who are not lawyers. One lawyer member shall be designated by the Chief Justice as Chair
of the Commission 3nd of each panel. No lawyer members shall serve more than two (2)
consecutive terms of three (3) years. No non-lawyer member shall serve more than three (3)
consecutive terms of two (2) years.

(2) The Commission shall meet and act in panels of three (3) persons comprised of two (2)
lawyers and one (1) non-iawyer to promptly dispose of all complaints and matters referred to it
pursuant to SCR 3.170. When the Commission meets in a panel of three (3), any two (2)
members must be present in order that a quorum exist. At least one (1) panel of the Commission
shall meet each month if there is unresolved business to conduct.

(3) The terms of the lawyer and non-iawyer members of the Inquiry Commission shall be
appointed by the Chief Justice, with the consent of the Court, in such s manner that their terms
shall be staggered.

{*) The Inquiry Commission may adopt administrative regulations for the discharge of its
responsibility subject to approval of the Court during its regular term The Commission shad meet
as a whole for administrative purposes, af which six (6) persons shall constitute a quorum. The
Commission, through its administrative regulations, will provide for the rotation of its members
among the different panels.

HISTORY; Amended by Order 98-1, eff. 10-1-98; prior amendments eff. 9-15-90 (Order 90-1) 4-
1-82,1-1-78,7-2-71 .



KENTUCKY BAR ASSOCIATION

RULES OF THE SUPREME COURT OF KENTUCKY

PRACTICE OF LAW

SCR 3.226 Appointment of Trial Commission

The Chief Justice shall appoint, subject to the approval of the Supreme Court, from among the

membership of the Bar Association, a Trial Commission and shall designate a chair from the

Commission. Members of the Trial Commission shall be lawyers licensed in the Commonwealth

who possess the qualifications of a Circuit Judge. To the extent practicable, the Chief Justice

shall, with the consent of the Court, appoint Trial Commissioners from each appellate district.

Such Trial Commissioners shall be authorized to serve terms of two (2) years.

HISTORY: Amended by Order 2012-01, eff. 3-1-12; prior amendments eff. 1-1-06 (Order 2005-

10), 11-2-04 (Order2004-8), 10-1-98 {Order 98-1}



KENTUCKY BAR ASSOCIATION

RULES OF THE SUPREME COURT OF KENTUCKY

PRACTICE OF LAW

SCR 3.230 Procedure when answer raises issues of /act

After en answer is filed raising issues of fact, the Disciplinary Clerk shall appoint the next

available member of the Trial Commission to serve as a commissioner upon approval by the

Chief Justice. The Trial Commissioner ehaU reside in a different Supreme Court district from that

of the Respondent. The Disciplinary Clerk shall immediately notify the Trial Commission*.' of

his/her appointment and provide the Trial Commissioner a copy of the pleadings.

HISTORY; Amended by Order 2007-007, elf, 2-1-08; prior amendments erf. 10-1-98 {Order 98-

1), 1-1-87; (Order 86-3), 1-1-78, 7-2-71



KENTUCKY BAR ASSOCIATION

RULES OF THE SUPREME COURT OP KENTUCKY

PRACTICE OF LAW

SCR 3.240 Notice of appointment of Trial Commissioner and hearing

(1) Upon the appointment of a Trial Commissioner, the Disciplinary Clerk shall notify the parties of

his/her name and address. The Trial Commissioner shall fix the time and place of the hearing
and the Disciplinary Clerk shall give notice thereof to the parlies. Such hearing shall be not less
than thirty (30) days, nor more than sixty (60) days, after the date of the notice, but for good

cause shown, or by agreement, said time may be extended by the Trial Commissioner.

(2) Any time, not later than ten (10) days after the appointment of a Trial Commissioner or at such

point in the proceeding that facts become known sufficient for such challenge, the Respondent

may, by motion, challenge for cause the Trial Commissioner. If the challenge is such as might

disqualify a Circuit Judge, the Chief Justice shall relieve the challenged member and direct the
Disciplinary Clerk to immediately fffl the vacancy.

(3) The Trial Commissioner may convene a preirial conference. The Trial Commissioner shall
have the authority to demand the appearance of counsel representing the respective parties at
the pretrtaJ conference or such other conferences as he/she may convene in person or by
telephone for the purpose of disposing of pretrial matters or motions.

HISTORY: Amended by Order 2005-10, eff. 1-1-06; prior amendments eff. 10-1-98 (Order 98-1).
1-1-78, 7-2-71



KENTUCKY BAR ASSOCIATION

OFFICE OF BAR COUNSEL

The Kentucky Bar Association is seeking an attorney ticensed in Kentucky with a

minimum of eight years experience to fill the position of CHIEF BAR COUNSEL. The

Chief Bar Counsel serves at the pleasure of the Board of Governors and reports to the

Executive Director. Chief Bar Counsel is responsible for the operation of the Office of

Bar Counsel that processes all levels of attorney disciplinary matters governed by Rule 3

of the Supreme Court of Kentucky and the Rules of Professional Conduct. The Office of

Bar Counsel also provides support to the Inquiry Commission. Trustees of the Clients'

Security Fund and advises the Executive Director regarding questions of unauthorized

practice of law. Other duties may be assigned to the Chief Bar Counsel by the Board of

Governors or Executive Director.

Private law practice and administrative experience arc desired. The Office of Bar

Counsel currently has eight (8) fuN-time lawyer positions, nine (9) full-time legal

assistants and administrative staff positions and five (5) paralegal positions. Employees

of the Kentucky Bar Association are not permitted to have outside law practice. Annual

salary: Low 90's plus benefits which include vacation leave, sick leave, paid sinjle

health insurance and participation in Kentucky Employees' Retirement System. Please

mail original and five (5) copies of resume and recent legal writing sample to be received

on or before application deadline of Tuesday, May 1,2012 lo:

John D. Meyers

Executive Director

Kentucky Bar Association

514 West Main Street

Frankfort, Kentucky 406011812

Equal Opportunity Employer
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June 14, 2013

The Honorable Michael Catalano, Clerk

Tennessee Appellate Courts

100 Supreme Court Building

401 7th Avenue North

Nashville, TN 37219-1407
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Courts

221 fourth ave. n. In Re: The Adoption of Amended Tennessee Supreme Court Rule 9

nash^lle,™ 37219 Docket No M2012-01648-SC-RL2-RL

(615) 741-3097

Dear Ml Catalano;

Attached please fmd the original and six copies of the Comment of the

Tennessee Lawyers Fund for Client Protection in reference to the

above matter,

Judy Bond-McKissack

Executive Director

cc: Laura Keeton, Board Chairperson

Cornelia Clark, Liaison Justice

TLFCP Distribution List



IN THE SUPREME COURT OF TENNESSEE

AT NASHVILLE

RECEIVED

JUN 1 4 2013

Clerk oi ihe Courts
Rec'd 8y

IN RE: THE ADOPTION OF AMENDED TENNESSEE SUPREME COURT

RULE 9

M2013-00767-SC-BPR-BP

COMMENT OF THE TENNESSEE LAWYERS FUND FOR CLIENT PROTECTION

The Tennessee Lawyers Fund for Client Protection (Fund) by and through its Executive Director,

Judy L. Bond-McKissack, offers this comment and alternative language to the proposed Sections

12.7 of Rule 9, Rules of the Tennessee Supreme Court concerning restitution based on attorney

misconduct and the proposed Section 32.7 of Rule 9, Rules of the Tennessee Supreme Court,

concerning making relevant information available to the Tennessee Lawyers' Fund for Client

Protection as part ofthe investigation of claims filed by claimants for losses caused by dishonest

conduct committed in Tennessee by lawyers licensed to practice in Tennessee.

The Fund is pleased to have the opportunity to comment on the proposed amendments. Rule 25,

Section 10.04 allows the Board of Professional Responsibility to furnish to the Fund a report of

its investigation ofmatters relevant to claims filed with the Fund relating to dishonest conduct by

attorney s licensed to practice in this state. The Fund proposes the following language as an

alternative to the proposed amendment to Section 12.7 on which the Court invited comment:

12.7. Restitution. Upon order of a hearing panel or court, or upon stipulation ofthe parties, and

in addition to any other type of discipline imposed, the respondent attorney may be required to



make restitution to persons or entities financially injured as a result of the respondent attorney's

misconduct. In the event that a person or entity financially injured as a result of the respondent

attorney's misconduct has received any payment or has a claim pending before the Tennessee

Lawyers' Fund for Client Protection, the order or stipulation shall provide that the Fund shall be

reimbursed to the extent of such payment by the Fund.

The Fund believes that the proposed language will allow the Fund to carry out its mandate under

Rule 25 in the most efficient manner without the necessity ofhaving to request an amendment to

any order providing for restitution to an injured claimant.

The Fund proposes the following language as an alternative to the proposed amendment to

Section32.7 on which the Court invited comment.

32.7. The provisions of this Rule shall not be construed to deny access to relevant information to

authorized agencies investigating the qualifications ofjudicial candidates; or to other

jurisdictions investigating qualifications for admission to practice; or to law enforcement

agencies investigating qualifications for government employment; or to prevent the Board from

reporting evidence of a crime by an attorney or other person to courts or law enforcement

agencies; or to prevent the Board from reporting to the Tennessee Lawyer Assistance Program

evidence of a disability that impairs the ability of an attorney to practice or serve; or to prevent

the Board or Disciplinary Counsel from making available to the Tennessee Lawyers' Fund for

Client Protection information relevant to any claim pending before the Fund or to prevent the

Board or Disciplinary Counsel from defending any action or proceeding now pending



or hereafter brought against either of them. In addition, the Board shall transmit notice of all

public discipline imposed by the Court on an attorney or the transfer to inactive status due to

disability of an attorney to the National Discipline Data Bank maintained by the American Bar

Association.

The Fund believes that the proposed language will make it clear that information provided by the

Board of Professional Responsibility is provided for the purpose of assisting the Fund to make

informed decisions on claims pending before the Fund.

Respectfully Submitted;

TENNESSEE LAWYERS' FUND FOR CLIENT
PROTECTION

Judyfeond-McKissack, BPR 009004
Executive Director

221 Fourth Ave., N., Ste. 300

Nashville, TN 37219

CERTIFICATE OF SERVICE

I certify that on this 14th day of June, 2013,1 mailed a copy of this Comment to:

Sandra L. Garrett, Esquire Cornelia Clark

Chief Disciplinary Counsel TLFCP Liaison Justice
Board ofProfessional Responsibility Supreme Court Building, Suite 318
10 Cadillac Drive, Suite 220 401 7th Avenue North
Brentwood, TN 37027 Nashville, TN 37219

Laura Keeton, Chairperson

Tennessee Lawyers' Fund for Client
Protection

Keeton Law Office

20240 E Main St

PO BOX 647

Huntingdon, TN 38344-0647

Judyl Bond-McKissack




