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JURISDICTIONAL STATEMENT 

This matter is before this Court on certified questions from the United 

States District Court for the Eastern District of Tennessee, Knoxville 

Division (the “District Court”). This Court has jurisdiction to hear this 

matter pursuant to Rule 23 of the Rules of the Supreme Court of the State of 

Tennessee. The District Court is a proper applicant pursuant to Rule 23, § 1. 

It certified two question of state law to this Court from the case of West Bend 

Mutual Insurance Company v. Healy Homes, LLC, No. 3:20-cv-00003-

DCLC-HBG (E.D. Tenn., filed January 3, 2020), on August 5, 2021. (Pet’r 

Br. App. 1.) The Clerk of the District Court served copies of this Certification 

Order upon all counsel of record in this matter and filed the order on August 

9, 2021, with the Clerk of the Supreme Court of Tennessee in Nashville 

under seal along with proof of service. 

D
oc

um
en

t r
ec

ei
ve

d 
by

 th
e 

T
N

 S
up

re
m

e 
C

ou
rt

.



 - 11 - 

STATEMENT OF ISSUES PRESENTED FOR REVIEW 

The District Court certified the following questions of law: 

1. Does a standard CGL Form Pollution Exclusion, like the one 

contained in the insurance Policy executed between West Bend Mutual 

Insurance Company and Healy Homes, LLC, apply only to traditional 

environmental pollution into the air, water, and soil, or does it apply equally 

to negligence involving toxic substances and traditional environmental 

pollution? 

2. Do the materials complained of in the Underlying Lawsuit1, namely 

“debris, dirt, top soil, mud, silt, and other waste material” qualify as 

“pollutants” according to Tennessee’s interpretation of the definition for 

“pollutant” contained in the Policy’s CGL Form Pollution Exclusion? 

(Pet’r Br. App. 1 at 11-12.) 

 

 

 

 
1 Per the Order, “[t]he ‘Underlying Lawsuit’ refers to the action filed by 
landowners Charles and Shirley Holland against Healy Homes, LLC: Charles 
Holland and his wife Shirley Holland, v. Healy Homes, LLC et al., No. 2-276-
19, Knox County Circuit Court, filed August 1, 2019.” (Pet’r Br. App. 1 at 12 
n.5.) 
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STATEMENT OF THE CASE 

Plaintiff/Respondent West Bend Mutual Insurance Company (“West 

Bend”) filed a declaratory judgment action against Defendant/Petitioner 

Healy Homes, LLC (“Healy Homes”) in the United States District Court in 

the Eastern District of Tennessee on January 3, 2021. (See Pet’r Br. App. 2.) 

West Bend sought a declaration that it did not owe a duty to defend and/or a 

duty to indemnify Healy Homes in a lawsuit filed by Charles and Shirley 

Holland (the “Hollands”) against Healy Homes and other named 

defendants, styled as Charles Holland, et al. v. Healy Homes, LLC, et al., Case 

No. 2-276-19, presently pending in the Circuit Court of Knox County, 

Tennessee (the “Underlying Lawsuit”). (See id. at 1-18.) West Bend 

contended the absolute pollution exclusion in the Commercial General 

Liability (“CGL”) Coverage Form of the Policy bars coverage and 

indemnification for the Underlying Lawsuit.2 (See id. at 16 ¶¶ 63-64.) Healy 

Homes answered and denied West Bend was entitled to declaratory relief. 

(Id. App. 3.) 

On October 3, 2020, West Bend filed a Motion for Judgment on the 

Pleadings with an accompanying Memorandum of Law that asked the 

District Court to declare that the absolute pollution exclusion barred 

coverage and indemnification for the Underlying Lawsuit. (Pet’r Br. App. 5 & 

6.) Healy Homes responded in opposition on December 4, 2020. (Id. App. 7 

at 1-25.) Healy Homes included an alternative request that the District Court 
 

2 West Bend also contended a defense and indemnification was not owed 
under the known loss/loss-in-progress doctrine and due to a material 
misrepresentation in the insurance application of Healy Homes. (Pet’r Br. 
App. 2 at 16-17 ¶ 64.) Those issues are not before this Court.  
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certify a question to the Tennessee Supreme Court on whether the absolute 

pollution exclusion applies to all pollutants or only to traditional 

environmental pollutants. (See id. at 24.) West Bend filed a Reply in support 

of its Motion. (Pet’r Br. App. 11 at 1-4.) West Bend also opposed the 

certification request. (See id. at 8-10.)  

On August 5, 2021, the District Court granted the request for 

certification and certified two questions to this Court on the absolute 

pollution exclusion. (Pet’r Br. App. 1.)  
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STATEMENT OF FACTS 

The Hollands filed the Underlying Lawsuit on August 1, 2019. (Pet’r Br. 

App 2 at 89-103.) They own real property and reside at 11520 Hardin Valley 

Road, Knoxville, Tennessee 37932. (See id. at 92 ¶ 1 & 94 ¶ 7.) The 

Hollands had “constructed, at their own expense, a lake on the property 

which they used to recreate, including stocking the lake with fish.” (Id. at 94 

¶ 7.) Healy Homes began developing an adjacent plot of land in 2016 to 

construct a residential subdivision. (See id. ¶¶ 8-9.) The development, named 

“The Highlands at Hardin Valley,” sits “on top of a ridge above the 

[Hollands’] property” and “[s]lopes on the ridge between the site project 

property Plaintiffs’ property exceed 25% in several places.” (Id. ¶¶ 10-11.) 

The approved construction plans laid out the substantial excavation and 

extensive grading needed to build the roads and lots in the subdivision.3 (See 

id. at 94-95 ¶¶ 11-13.)  

The Hollands claim work began on the Highlands at Hardin Valley 

around August 2016. (Id. at 95 ¶ 13.) The earthwork and grubbing denuded 

the ridgetop to the point that, from August 2016 forward, substantial rains 

led to “water, mud, silt and debris from the site project property flow[ing] 

down the ridge into [the Hollands’] lake.” (Id.) “The flow of water, mud, silt 

and debris from the site project property into [the Hollands’] lake, which did 

not occur prior to the commencement of construction, [] caused significant 

damage to [the Hollands’] lake rendering it unusable for the purposes for 

which it was originally constructed.” (Id. ¶ 14.)  

 
3 The Pipe Doctor, LLC performed the grading and earthwork for Healy 
Homes. (Pet’r Br. App. 2 at 94-95 ¶ 12.) 
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The Underlying Lawsuit asserted causes of actions for negligence, 

nuisance, and trespass against Healy Homes and the other defendants. (Pet’r 

Br. App 2 at 95-102.) The Hollands alleged Healy Homes negligently failed 

to control project construction and site grading leading to the flow and 

“deposit of debris, dirt, top soil, and other waste material” into the 

Hollands’ lake. (Id. at 96 ¶ 18(c).) In the nuisance cause of action, the 

Hollands asserted “an increased flow of water, mud, silt and debris has come 

on the property . . . in large quantities and has flowed into the [Hollands’] 

lake in a manner that did not occur prior to the Defendants’ actions” and 

that “[t]he stagnant water, mud, silt and debris has rendered the [Hollands’] 

pond unusable for its prior purposes, unwholesome and unhealthy.” (Id. at 

100 ¶ 25.) The Underlying Lawsuit asks for $1,500,000 in damages, plus 

reimbursement of various costs and fees. (Id. at 102.) Healy Homes notified 

West Bend of the Underlying Lawsuit and requested a defense and/or 

indemnification. (Id. at 15 ¶ 58.)  

Prior to this, on June 11, 2018, West Bend issued a Commercial Lines 

Package policy, policy # A4644587 00, effective from June 11, 2018, to 

June 11, 2019 (the “Policy”), with Healy Homes as the Named Insured. (Id. 

at 8 ¶ 43, 39-88.) The Policy contained a Commercial General Liability 

Coverage Form (CG 00 01 04 13) (the “CGL Form”). (Id. at 8 ¶ 45, 57-72.) 

The CGL Form extends coverage to Healy Homes to “pay those sums [Healy 

Homes] becomes legally obligated to pay as damages because of . . . ‘property 

damage’ to which this insurance applies.” (Id. at 57 § I(1)(a).) Coverage only 

exists if the “‘property damage’ is caused by an ‘occurrence[.]’” (Id. § 

I(1)(b)(1).)  
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The CGL Form contains an Exclusion section with the following relevant 

exclusion: 

2.  Exclusions 

This insurance does not apply to: 

* * *  

f.  Pollution 

(1)  “Bodily injury” or “property damage” arising out of the 
actual, alleged or threatened discharge, dispersal, 
seepage, migration, release or escape of “pollutants” . . . 
. 

(Id. at 58-59.) “Pollutants” are defined in the Definitions section as “any 

solid, liquid, gaseous or thermal irritant or contaminant, including smoke, 

vapor, soot, fumes, acids, alkalis, chemicals and waste. Waste includes 

materials to be recycled, reconditioned or reclaimed.” (Id. at 71.)  

West Bend agreed to provide a defense to Health Homes subject to a full 

reservation of rights and sent a detailed Reservation of Rights letter to Healy 

Homes. (See id. at 15 ¶ 59, 104-110.) West Bend filed its Complaint for 

Declaratory Judgment on January 3, 2020. (Id. at 111-113.)  
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SUMMARY OF THE ARGUMENT  

The Certified Questions should be answered in favor of West Bend. First, 

the absolute pollution exclusion in the CGL form of the Policy is not limited 

to only excluding traditional environmental pollution. This is a judicially-

created limitation that does not draw directly from the exclusionary 

language. Instead, a “pollutant” refers to “any solid, liquid, gaseous or 

thermal irritant or contaminant, including smoke, vapor, soot, fumes, acids, 

alkalis, chemicals and waste,” with “waste” referring to “materials to be 

recycled, reconditioned or reclaimed.” The language is inclusive and 

contains no internal references to environmental laws or specific types of 

environmental pollution. Instead, a “pollutant” is “any solid, liquid, gaseous 

or thermal irritant or contaminant” not bound by any environmental 

limitations. 

The main body of the exclusion is written similarly. The absolute 

pollution exclusion applies when there is an “actual, alleged or threatened 

discharge, dispersal, seepage, migration, release or escape of ‘pollutants.’” 

There are no limitations within to environmental laws, that the “pollutant” 

be hazardous, or any reference to a specific kind of pollution. Further, any 

limitation to “traditional environmental pollution,” as it is generally 

understood, would effectively rewrite the exclusion to remove the “alleged” 

or “threaten” language.  

Numerous courts have examined the plain language of the absolute 

pollution exclusion, concluded it is unambiguous as written, and found the 

exclusion is not limited to traditional environmental pollution.  
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To the second Certified Question, the “debris, dirt, top soil, mud, silt, 

and other waste material” alleged in the Underlying Lawsuit are 

“pollutants.” The Hollands assert solid and liquid contaminants were 

loosened by grading on the ridgetop development and flowed into the their 

lake during rainstorms. Those contaminants meet the definition of a 

“pollutant” and satisfies the “actual” and “alleged” requirements within 

the exclusionary text. Further, several courts have concluded that the 

absolute pollution exclusion applied in similar contexts to construction fill 

materials or earth loosened during construction activities that then is swept 

away by stormwater.  

Such an approach is consistent with how Tennessee and federal 

authorities view sediment and silt in waterways. Several analogous laws 

treat sediment, silt, and contaminated stormwater runoff as pollutants. Land 

developers like Healy Homes are required to account for these potential 

pollutants when developing land. A reasonable person in Healy Homes’ 

position would view and understand that sediment-laden stormwater runoff 

that flows onto a property adjacent to the development would be 

“pollution.”  
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STANDARD OF REVIEW 

The District Court certified two questions to this Court on an insurance 

policy. Questions on the extent of coverage permitted by a policy of 

insurance are contractual questions and, therefore, questions of law. See St. 

Paul Fire & Marine Ins. Co. v. Torpoco, 879 S.W.2d 831, 833 (Tenn. 1994). 

Additionally, “Rule 23 permits consideration of questions of law only, not 

questions of fact or controversies as a whole.” Embraer Aircraft Maint. 

Servs., Inc. v. AeroCentury Corp., 538 S.W.3d 404, 409 (Tenn. 2017) 

(quoting Seals v. H & F, Inc., 301 S.W.3d 237, 241 (Tenn. 2010)). Certified 

questions of law are reviewed de novo. Id.  
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LAW AND ARGUMENT 

Soil science is not a terribly exciting discussion topic. Few people would 

bring it up for fun; most would make a hasty exit if someone did start 

discussing it ad nauseum. Most people do not regularly discuss the 

composition of soil.4 They likely do not consider how soil forms through the 

interaction of several factors, including location and parent material.5 Nor 

would they drone on about the various horizons in soil and how those 

horizons interact with one another.6 To pretty much everyone, soil is just 

“dirt.” 

“Dirt” on its own seems innocuous. Soil the stuff right below the grass 

and trees. Farmers plant crops to grow in it. Families build houses on top of 

it. The dog might dig down into the soil to bury a bone or to exasperate its 

owner. It is not a natural inclination to view soil or its components as a 

“pollutant.” In its natural, undisturbed state, it is not one. But soil can be 

disturbed and those disturbances can turn soil into a pollutant.  

 
4 “Soil is a naturally occurring mixture of mineral and organic ingredients 
with a definite form, structure, and composition” comprised of varying 
amounts of minerals, water, air, and organic matter. Natural Res. 
Conservation Serv., Soils 101, available at https://www.nrcs.usda.gov/wps/
portal/nrcs/detail/soils/edu/7thru12/?cid=nrcseprd885606#form (last 
accessed Oct. 15, 2021).  
5 “Soils develop as a result of the interactions of climate, living organisms, 
and landscape position as they influence parent material decomposition over 
time.” Id. 
6 “A soil horizon . . . is a layer within a soil sample that exists because of 
differences in chemical, physical, and biological processes at different depths 
below the land surface of the soil, measured from the surface of the land 
downward.” Babel v. Schmidt, 765 N.W.2d 227, 236 (Neb. Ct. App. 2009). 
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Developers disturb the soil when they clear, grub, and regrade land to 

build residential subdivisions and commercial properties. And developers, 

such as Healy Homes, are fully aware “[d]isturbed soil, if not managed 

properly, can be washed off-site during storms.” Tenn. Dep’t of Env’t & 

Conservation, Tennessee Erosion & Sediment Control Handbook, at iii, 

available at https://tnepsc.org/TDEC_EandS_Handbook_2012_Edition4/

TDEC%20EandS%20Handbook%204th%20Edition.pdf (last accessed Oct. 15, 

2021). The Tennessee Department of Environment and Conservation 

(“TDEC”) notes “[e]xcessive silt” from washed-off soil “causes adverse 

impacts due to biological alterations, reduced passage in rivers and streams, 

higher drinking water treatment costs for removing the sediment, and the 

alteration of water’s physical/chemical properties, resulting in degradation 

of its quality” through a process known as “siltation.” Id. Because of this, 

developers like Healy Homes must use erosion prevention and sediment 

control measures and execute stormwater pollution prevention plans to stop 

disturbed soil and stormwater runoff from polluting waterways, lakes and 

ponds, sewer systems, and neighboring lands. See generally id. at 72-307.  

The Hollands assert Healy Homes wanted to build a subdivision on the 

ridgetop above their property. Healy Homes moved copious amounts of soil 

when creating what became the Highlands at Hardin Valley. The Underlying 

Lawsuit7 states earthmoving by Healy Homes disturbed the soil so much that 

 
7 Healy Homes pretends the operative underlying complaint is the First 
Amended Complaint filed by the Hollands. (Pet’r Br. at 10 n.1.) The 
Underlying Lawsuit is the one attached to the Complaint for Declaratory 
Judgment. (Id. App. 2 at 89-103.) There is, however, no substantive 
difference between the two pleadings on the relevant allegations against 
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substantial rains led to “water, mud, silt and debris from the site project 

property flow[ing] down the ridge into [Hollands’] lake” and this “flow of 

water, mud, silt and debris from the site project property into [Hollands’] 

lake . . . caused significant damage to [the Hollands’] lake rendering it 

unusable for the purposes for which it was originally constructed.” (Pet’r Br. 

App. 2 at 95 ¶¶ 13-14.) The “increased flow of water, mud, silt and debris 

has come on the property . . . in large quantities and has flowed into the 

[Hollands’] lake in a manner that did not occur prior to the [Healy Homes’] 

actions” and “[t]he stagnant water, mud, silt and debris has rendered the 

[Hollands’] pond unusable for its prior purposes, unwholesome and 

unhealthy.” (Id. ¶ 25.) 

The certified questions center on the sediment, silt, and waste materials 

that flowed from the Highlands at Hardin Valley into the Hollands’ lake and 

ask this Court to decide a question of first impression: how extensive is scope 

of the absolute pollution exclusion in a CGL form policy? “This type [of] 

pollution exclusion is common in the insurance industry.” State Auto. Mut. 

Ins. Co. v. Frazier’s Flooring, Inc., No. 3:08-CV-178, 2009 WL 693142, at *6 

(E.D. Tenn. Mar. 13, 2009). “[I]ts applicability depends upon the affirmative 

confluence of three elements: the bodily injury or property damage in 

question must have been caused by exposure to a ‘pollutant’; that exposure 

must have arisen out of the actual, alleged, or threatened discharge, 

dispersal, release, or escape of the pollutant; and that discharge, dispersal, 
 

Healy Homes. The allegations in those two pleadings are the same; the only 
difference is the addition of the so-called “Steele Defendants,” who are 
alleged to have committed the same acts and omissions as Healy Homes on a 
separate nearby parcel. (Compare id. with Pet’r Br. App. 4-1 at 4-19.) 
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release, or escape must have occurred at or from certain locations or have 

constituted ‘waste.’” Porterfield v. Audubon Indem. Co., 856 So. 2d 789, 

801 (Ala. 2002). 

Courts, however, have split into “two distinct views on the scope of the 

exclusion.” Sulphuric Acid Trading Co. v. Greenwich Ins. Co., 211 S.W.3d 

243, 251 (Tenn. Ct. App. 2006). “One camp maintains that the exclusion 

applies only to traditional environmental pollution into the air, water, and 

soil, but generally not to all injuries involving the negligent use or handling 

of toxic substances that occur in the normal course of business.” Id. (quoting 

MacKinnon v. Truck Ins. Exch., 73 P.3d 1205, 1208-09 (Cal. 2003)). “The 

other camp maintains that the clause applies equally to negligence involving 

toxic substances and traditional environmental pollution.” Id. (quoting 

MacKinnon, 73 P.3d at 1209). The overriding question on “whether [the 

exclusion] is interpreted to apply to any kind of pollution or only traditional 

environment pollution depends upon which state’s law is applied.” Frazier’s 

Flooring, 2009 WL 693142 at *6.  

Issues with delineating the outer boundaries of pollution exclusions 

started after these exclusions were first introduced into insurance policies 

during times of heightened environmental awareness. Sulphuric Acid 

Trading Co., 211 S.W.3d at 248-49 (quoting American States Ins. Co. v. 

Koloms, 687 N.E.2d 72 (Ill. 1997)). In 1966, insurers switched from 

accident-based policies to occurrence-based policies in response to courts 

finding the former covered “pollution-related injuries.” See id. (quoting 

Koloms, 687 N.E.2d at 80). “Despite these changes, courts continued to 

construe the policy to cover damages resulting from long-term, gradual 
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exposure to environmental pollution.” Koloms, 687 N.E.2d at 80. 

Subsequent environmental legislation at the federal level spurred further 

changes as the new laws “included provisions for cleaning up the 

environment, [which] imposed greater economic burdens on insurance 

underwriters, particularly those drafting standard-form CGL policies.” 

Sulphuric Acid Trading Co., 211 S.W.3d at 249 (quoting Koloms, 687 N.E.2d 

at 80). Insurers began issuing an endorsement to CGL policies in 1970 that 

excluded coverage for “bodily injury or property damage arising out of the 

discharge, dispersal, release or escape of smoke, vapors, soot, fumes, acids, 

alkalis, toxic chemicals, liquids or gases, waste materials or other irritants, 

contaminants or pollutants . . . but this exclusion does not apply if such 

discharge, dispersal, release or escape is sudden and accidental.” Id. at 249-

50 (quoting Koloms, 687 N.E.2d at 80). This endorsement was 

“incorporated . . . directly into the body of the policy as exclusion ‘f’” in 

1973. Id. at 250 (quoting Koloms, 687 N.E.2d at 80). These exclusions were 

“[o]riginally developed by commercial insurers in response to environmental 

regulations enacted by Congress in the 1960s and 1970s which exposed 

them to exponentially greater liability related to claims arising from mass 

environmental contamination.” Georgia Farm Bureau Mut. Ins. Co. v. Smith, 

784 S.E.2d 422, 425 (Ga. 2016) (citing Peace ex rel. Lerner v. Northwestern 

Nat. Ins. Co., 596 N.W.2d 429, 445 (Wis. 1999)). Those initial exclusions 

“were directed specifically at environmental pollution claims.” Id. 

Following this, insurers and insureds frequently litigated what “sudden 

and accidental” meant. See Sulphuric Acid Trading Co., 211 S.W.3d at 250 

(quoting Koloms, 687 N.E.2d at 80-81). The so-called “qualified pollution 
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exclusion”8 was redrafted in 1985 into the language that exists today and is 

at issue before this Court. See id. (quoting Koloms, 687 N.E.2d at 81). Four 

key changes were made: 

• First, the revised language “dropped the phrase ‘but this exclusion 
does not apply if such discharge, dispersal, release or escape is 
sudden and accidental;’”  

• Second, the revised language “dropped the phrase ‘into or upon the 
land, the atmosphere or any water course or body of water;’” 

• Third, the revised language “restructured the exclusion and added 
four conditional phrases including the key phrase ‘at or from 
premises you own, rent or occupy;’” and 

• Fourth, the revised language “dropped the adjective ‘toxic’ before 
the word ‘chemicals.’” 

Peace, 596 N.W.2d at 445. Once again, the purpose of these changes was to 

limit potential liability for the emission of “pollutants,” but litigation 

continued apace with respect to the exclusion’s scope. Sulphuric Acid 

Trading Co., 211 S.W.3d at 250-51 (quoting Koloms, 687 N.E.2d at 81).  

Tennessee courts have not yet decided on scope of the absolute pollution 

exclusion. The Sulphuric Acid Trading Company court came the closest but 

it took neither side. 211 S.W.3d at 252-54. That case involved the discharge 

of “1,800 gallons of sulphuric acid . . . into the air and onto the surrounding 

area” after “a transloading coupling on top of the rail tank car allegedly 

broke.” Id. at 245. An employee of a subcontractor to the loading company 

 
8 Pollution exclusion versions from 1973 to 1985 were commonly called 
“qualified pollution exclusions” primarily due to the “sudden and 
accidental” language that added an exception to the exclusion. See Drexel 
Chem. Co. v. Bituminous Ins. Co., 933 S.W.2d 471, 474-75 (Tenn. Ct. App. 
1996) (discussing the history of the “qualified pollution exclusion”). 
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was sprayed with the acid. Id. The injured employee sued the owner of the 

sulphuric acid and the loading company. See id. The owner of the acid filed a 

declaratory judgment action seeking coverage on the insurance policy of the 

loading company; the insurer contended the absolute pollution exclusion 

excluded coverage. See id. at 246. The Tennessee Court of Appeals affirmed 

the decision to grant summary judgment to the insurer. See id. at 247-55. 

The decision was affirmed without deciding on the scope of the absolute 

pollution exclusion. The insurer argued the exclusion applied regardless of 

which interpretive approach was adopted and, alternatively, that the 

exclusion covered both traditional environmental pollution and the negligent 

release of toxic substances. Sulphuric Acid Trading Co., 211 S.W.3d at 252-

53. The insured loading company posited that the exclusion on barred 

coverage for “classic environmental pollution” only. Id. at 251-52. After 

reviewing the approaches taken in other jurisdictions, the Tennessee Court 

of Appeals determined the exclusion language was “not ambiguous” and that 

the sulphuric acid spill was “the type of ‘classic environmental pollution’ 

that would trigger the Absolute Pollution Exclusion under either of the two 

lines of reasoning adopted by the various states.” Id. at 254 (emphasis in 

original). Thus, the issue was tabled for the time being. Id. at 254 (“As to 

which of the two diverse lines of cases should be adopted in Tennessee, that 

decision must await another day and another case.”) 

Now, the District Court has requested that this Court determine the 

scope of the absolute pollution exclusion in a form CGL policy and if the 

“debris, dirt, top soil, mud, silt, and other waste material” that flowed into 

and fouled the Hollands’ lake are “pollutants.” (Pet’r Br. App. 1.) Healy 
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Homes claims this exclusion is ambiguous because Tennessee has no 

controlling precedent and because there is a disagreement among various 

courts on the scope of the exclusion. (Pet’r Br. at 17-26.) West Bend takes a 

straight-forward position based on the actual text found in the exclusion: the 

exclusion language is not limited to traditional environmental pollution and 

the “debris, dirt, top soil, mud, silt, and other waste material” in the 

Underlying Lawsuit are “pollutants.” 

The Certified Questions turn on interpreting contractual provisions in an 

insurance policy. See Lammert v. Auto-Owners (Mut.) Ins. Co., 572 S.W.3d 

170, 172-73 (Tenn. 2019). Tennessee courts “construe insurance contracts 

in the same manner as any other contract.” Id. (quoting Am. Justice Ins. 

Reciprocal v. Hutchison, 15 S.W.3d 811, 814 (Tenn. 2000)). “The language 

of the policy must be taken and understood in its plain, ordinary and popular 

sense.” Hutchison, 15 S.W.3d at 814. “In addition, contracts of insurance 

are strictly construed in favor of the insured, and if the disputed provision is 

susceptible to more than one plausible meaning, the meaning favorable to the 

insured controls.” Lammert, 572 S.W.3d at 173 (quoting Garrison v. 

Bickford, 377 S.W.3d 659, 664 (Tenn. 2012)). However, “[a] strained 

construction may not be placed on the language used to find ambiguity where 

none exists.” Id. (quoting Farmers-Peoples Bank v. Clemmer, 519 S.W.2d 

801, 805 (Tenn. 1975)). 

I) The Absolute Pollution Exclusion In The Standard CGL Form Applies 
Beyond Traditional Environmental Pollution 

The District Court requested a determination if the exclusion is limited 

to “traditional environmental pollution.” But that raises a question: what 
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does “traditional environmental pollution” refer to? Courts using this as a 

limiting principle for the absolute pollution exclusion have not settled on a 

uniform definition. Generally, it appears to refer to “hazardous material 

discharged into the land, atmosphere, or any watercourse or body of water.” 

Kim v. State Farm Fire & Cas. Co., 728 N.E.2d 530, 535 (Ill. Ct. App. 2000); 

see Westchester Fire Ins. Co. v. City of Pittsburg, Kan., 768 F. Supp. 1463, 

1471 (D. Kan. 1991) (“environmental degradation or contamination . . . such 

as waste water treatment, smokestack emissions, or dumping at a landfill”); 

R.T. Vanderbilt Co., Inc. v. Hartford Accident & Indem. Co., 156 A.3d 539, 

626 (Conn. Ct. App. 2017) (definition includes “the dumping of hazardous 

waste”); Travelers Indem. Co. v. MTS Transp., LLC, No. 11-CV-01567, 2012 

WL 3929810, at *15 (W.D. Pa. Sept. 7, 2012) (“[T]raditional environmental 

pollution may be defined as the release of a hazardous substance into the 

water, land, or air of the United States.”); Starr Surplus Lines Ins. Co. v. Star 

Roofing, Inc., No. 1 CA-CV 18-0641, 2019 WL 5617575, at *5 (Ariz. Ct. 

App. Oct. 31, 2019) (“an unintended toxic chemical spill or during a 

hazardous waste remediation effort”).  

Other courts use other definitions. One court says the term only refers to 

“environmental catastrophe related to intentional industrial pollution.” Nav-

Its, Inc. v. Selective Ins. Co. of Am., 869 A.2d 929, 937 (N.J. 2005) (quoting 

Motorists Mut. Ins. Co. v. RSJ, Inc., 926 S.W.2d 679, 681 (Ky. Ct. App. 

1996)) (emphasis added). Another approach limits the term to 

“chemical spills that would require massive and costly environmental 

cleanups under federal environmental laws such as the Comprehensive 

Environmental Response, Compensation, and Liability Act (“CERCLA”).” 

D
oc

um
en

t r
ec

ei
ve

d 
by

 th
e 

T
N

 S
up

re
m

e 
C

ou
rt

.



 - 29 - 

Amerisure Mut. Ins. Co. v. Paul Howard Constr. Co., No. 1:06CV202, 2007 

WL 9747637, at *6 (M.D.N.C. Mar. 27, 2007) (citing MacKinnon, 73 P.3d 

at 1208-09 (Cal. 2003)). Some courts in the same state cannot even agree on 

a uniform definition. Compare Kim, 728 N.E.2d at 534 (“Traditional 

environmental pollution” defined as “hazardous material discharged into the 

land, atmosphere, or any watercourse or body of water.”) with Country Mut. 

Ins. Co. v. Hilltop View, LLC, 998 N.E.2d 950, 958 (Ill. Ct. App. 2013) (“We 

find this definition somewhat misleading because many materials can be 

hazardous to a body of water but beneficial to the land. As a result, the fact a 

material is hazardous in certain situations does not always justify a label it 

constitutes a ‘hazardous material.’”). One court summed up the lack of 

clarity by noting, somewhat tongue-in-cheek, that decisions often “applied 

the standard used by most courts, i.e., the ‘“[w]e-know-it-when-we-see-it’ 

standard to determine what constitutes traditional environmental 

pollution.’” Chubb Custom Ins. Co. v. Standard Fusee Corp., 2 N.E.3d 752, 

761 (Ind. Ct. App. 2014) (quoting Conn. Specialty Ins. Co. v. Loop Paper 

Recycling, Inc., 824 N.E.2d 1125, 1138 (Ill. Ct. App. 2005)). 

A contract, however, cannot be subjected to such a definition that 

changes on the whims of those who review it. The lack of precision in 

defining “traditional environmental pollution” shows it is an improper 

tipping point for assessing scope and would result a more splintered body of 

jurisprudence based on what each court decides that term means. When it 

comes to determining what a “pollutant” is, the CGL form in the Policy 

“assign[ed] a specific definition and [did] not leave the term ‘pollutant’ open 
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to such an interpretation.” Evanston Ins. Co. v. Harbor Walk Dev., LLC, 814 

F. Supp. 2d 635, 648 (E.D. Va. 2011).  

Thus, overriding question is not centered on what “traditional 

environmental pollution” is but what the absolute pollution exclusion text 

says. There are two crucial components of the exclusion to assess based on 

the Certified Questions. The first is there must be a “pollutant,” that is, a 

“solid, liquid, gaseous or thermal irritant or contaminant.” (Pet’r Br. App. 2 

at 71.) The second is there a movement component of that pollutant through 

an “actual, alleged or threatened discharge, dispersal, seepage, migration, 

release or escape[.]” (Id. at 59.) Review of these specific exclusion 

components9 show the judicial-imposed limitation to “traditional 

environmental pollution” does not exist in the Policy language and the 

unambiguous language goes beyond “traditional environmental pollution.” 

A) The “Pollutants” In The Policy Go Beyond Traditional 
Environmental Pollutants 

The CGL Form defines a “[p]ollutant” as “any solid, liquid, gaseous or 

thermal irritant or contaminant, including smoke, vapor, soot, fumes, acids, 

alkalis, chemicals and waste. Waste includes materials to be recycled, 

reconditioned or reclaimed.” (Pet’r Br. App. 2 at 71.) “Irritant,” 

“contaminant,” and “waste” are not defined terms in the CGL Form. (See id. 

at 69-72.) “When called upon to interpret a term used in an insurance policy 
 

9 Exclusion (f) also requires that the at-issue “bodily injury” or “property 
damage” be caused by the “actual, alleged or threatened discharge, 
dispersal, seepage, migration, release or escape of ‘pollutants.’” (Pet’r Br. 
App. 2 at 59.) West Bend does not address those components as the District 
Court limited its Certified Questions to the scope of the exclusion and not the 
causation or injury requirements.  
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that is not defined therein, courts in Tennessee sometimes refer to dictionary 

definitions.” Hutchison, 15 S.W.3d at 815.  

Those definitions are useful in examining what is a “pollutant” for 

purposes of the absolute pollution exclusion. “An ‘[i]rritant’ is defined as ‘a 

source of irritation” and “‘[i]rritation’ is defined as ‘a condition of 

inflammation, soreness, or irritability of a bodily organ or part.’” CBL & 

Assocs. Mgmt., Inc. v. Lumbermens Mut. Cas. Co., No. 1:05-CV-210, 2006 

WL 2087625, at *7 (E.D. Tenn. July 25, 2006) (quoting American Heritage 

Dictionary of the English Language 926 (4th ed. 2000)). Another court 

recently noted an “irritant” was “a substance that makes part of your body 

sore or painful” or was “a cause of an uncomfortable physical reaction.” 

Love Lang v. FCCI Ins. Co., No. 1:19-CV-3902-AT, 2021 WL 1351857, at *9 

(N.D. Ga. Mar. 30, 2021) (quoting Irritant, Cambridge Online Dictionary 

(last accessed Mar. 28, 2021)).  

“A ‘contaminant’ . . . is commonly understood to mean a substance that 

contaminates by making something unfit for use or impure by the 

introduction of unwholesome or undesirable elements.” Mountain States 

Mut. Cas. Co. v. Roinestad, 296 P.3d 1020, 1024 (Colo. 2013) (collecting 

cases). It is material that “soil[s], stain[s], corrupt[s], or infect[s] by contact 

or association” or “render[s] unfit for use by the introduction of 

unwholesome or undesirable elements.” Webster’s Third New International 

Dictionary 1491 (2002). A federal court sitting in Tennessee that has 

interpreted the absolute pollution exclusion noted “‘[c]ontaminant’ is 

defined as ‘one that contaminates’” while “‘[c]ontaminate’ means ‘to make 

impure or unclean by contact or mixture.’” CBL, 2006 WL 2087625 at *7 
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(quoting American Heritage Dictionary of the English Language 396 (4th ed. 

2000)).  

The CBL court also found “‘[w]aste’ means ‘an unusable or unwanted 

substance or material, such as a waste product,’ ‘garbage; trash,’ or ‘the 

undigested residue of food eliminated from the body; excrement.’” Id. 

(quoting American Heritage Dictionary of the English Language at 1942). The 

Supreme Court of Michigan determined “‘[w]aste’ is commonly understood 

to include sewage” along with “countless other substances typically 

introduced into a sewer system.” City of Grosse Pointe Park v. Michigan Mun. 

Liab. & Prop. Pool, 702 N.W.2d 106, 113 (Mich. 2005) (finding the absolute 

pollution exclusion barred coverage of an alleged discharge of overflow 

sewage into a creek). Another court recently stated, “the common use of 

waste includes material that is purely garbage, but it also includes excrement 

and sewage” and “waste must include manure (excrement) even if the 

manure will eventually be used (i.e., recycled/reconditioned) for fertilizer.” 

Dolsen Companies v. Bedivere Ins. Co., 264 F. Supp. 3d 1083, 1090 (E.D. 

Wash. 2017) (holding the absolute pollution exclusion precluded coverage 

for the inadvertent seepage of manure out of holding ponds into the 

surrounding soil and drinking water). The CGL form clarifies “[w]aste 

includes materials to be recycled, reconditioned or reclaimed.” (Pet’r Br. 

App. 2 at 71.) 

These definitions are not constrained to so-called “traditional 

environmental pollution.” A “pollutant” is “any solid, liquid, gaseous or 

thermal irritant or contaminant, including smoke, vapor, soot, fumes, acids, 

alkalis, chemicals and waste.” (Id. (emphases added).) The use of 
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“including” signals a “pollutant” is not strictly limited to the compounds or 

solids listed. See Kendrick v. Kendrick, 902 S.W.2d 918, 924 (Tenn. Ct. App. 

1994) (“When used in conjunction with a general definition, the term 

‘includes’ is a term of enlargement, not limitation.”) Rather, those are 

examples of potential qualifying “irritant[s] or contaminant[s]” and do not 

comprise all of the possible “irritant[s] or contaminant[s]” that fall within 

the definition. See id. (“[T]he use of the term ‘includes’ in a statutory 

definition indicates that the enumerated items that follow are illustrative, 

not exclusive.”). Instead, a “pollutant” covers “any solid, liquid, gaseous or 

thermal irritant or contaminant.” (Pet’r Br. App. 2 at 71 (emphasis added).) 

Neither these definitions nor the policy language itself require the 

irritant or contaminant to fall within the range of so-called “traditional 

environmental pollution.” The potential “pollutants” do not have to be a 

defined hazardous substance “in order to be a toxic substance.” Heringer v. 

Am. Fam. Mut. Ins. Co., 140 S.W.3d 100, 106 (Mo. Ct. App. 2004). The 

definition of “pollutants” does not contain the word “hazardous” or any 

synonym of that word. (Pet’r Br. App. 2 at 71.) Nor does the language require 

an insured to “be found in violation of an environmental law for the pollution 

exclusion to apply.” Heringer, 140 S.W.3d at 106 (quoting Cas. Indemn. 

Exch. v. City of Sparta, 997 S.W.2d 545, 550 (Mo. Ct. App. 1999)). The 

language certainly encompasses polluting events that qualify as traditional 

environmental pollution but it does not limit exclusion to those alone. See 

Firemen’s Ins. Co. of Washington, D.C. v. Kline & Son Cement Repair, Inc., 

474 F. Supp. 2d 779, 796 (E.D. Va. 2007) (“The Pollution Exclusion clause 

does not say the discharges or dispersals of pollutants must be ‘into the 
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environment’ or ‘into the atmosphere,’ or in any way indicate that 

environmental ‘incidents’ are the only conditions that bar coverage under the 

clause.”). 

Such limitations could have easily been included. But those were not put 

in. Instead, the exclusion as currently worded came about as “insurers 

revised the language of these clauses in form CGL policies to encompass non-

environmental pollution claims, thus substantially broadening their 

application.” Georgia Farm Bureau, 784 S.E.2d at 425; see also Peace, 596 

N.W.2d at 445 (detailing the changes made). The “revised provisions . . . 

extended the application of pollution exclusions beyond the natural 

environment to premises owned, rented or occupied by the insured, and 

removed the adjective ‘toxic’ before the word ‘chemicals,’ thus expanding 

the number of chemicals regarded as pollutants.” Id. (citing Peace, 596 

N.W.2d at 445). Taken as a whole, a “pollutant” as defined in this Policy 

“encompasses more than traditional conceptions of pollution.” Am. States 

Ins. Co. v. Nethery, 79 F.3d 473, 477 (5th Cir. 1996). 

B) The Movement Requirements In The Absolute Pollution Exclusion 
Are Also Not Constrained To Traditional Environmental Pollution 

The movement requirements in the exclusion are also not limited to 

“hazardous material discharged into the land, atmosphere, or any 

watercourse or body of water.” Kim, 728 N.E.2d at 535. The CGL form 

requires an “actual, alleged or threatened discharge, dispersal, seepage, 

migration, release or escape of ‘pollutants.’” (Pet’r Br. App. 2 at 59.) Some 

courts have taken the view that “discharge, dispersal, seepage, migration, 

release or escape” are “terms of art in environmental law, generally used to 
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describe the improper disposal or containment of hazardous waste.” Peace, 

596 N.W.2d at 444 (quoting Sphere Drake Ins. Co. v. Y.L. Realty Co., 990 F. 

Supp. 240, 243 (S.D.N.Y. 1997)). But, again, this reads something into the 

Policy language that is not present.  

“[D]ischarge, dispersal, seepage, migration, release or escape” can be 

assessed just as “irritant” and contaminant” were assessed above. See 

Hutchison, 15 S.W.3d at 815. These words focus on similar types of actions: 

• “Discharge” means “[t]o release, as from confinement” “[t]o pour 
forth, emit, or release contents.” Peace, 596 N.W.2d at 438 (quoting 
American Heritage Dictionary of the English Language 530 (3d ed. 
1992)). 

• “Dispersal” means ““the condition of being dispersed,” “scatter[ed] 
in different directions,” or “strew[n] or distribute[d] widely.” Id. 
(quoting American Heritage Dictionary at 537). 

• “Seepage” means “[t]he act or process of seeping,” “ooze,” or “[t]o 
enter, depart, or become diffused gradually.” Id. (quoting American 
Heritage Dictionary at 1634).  

• “Migration” means “‘[t]he act or an instance of migrating,’ as in 
moving from one location and settling in another.” Hirschhorn v. 
Auto-Owners Ins. Co., 809 N.W.2d 529, 539 (Wis. 2012) (quoting 
Peace, 596 N.W.2d at 538); see American Heritage Dictionary at 
1143. 

• “Release” means ““liberation” or “[a]n unfastening or letting go[.]” 
Peace, 596 N.W.2d at 538 (quoting American Heritage Dictionary at 
1524).  

• “Escape” means “[a] means of obtaining temporary freedom” or “[a] 
gradual effusion of an enclosure; a leakage.” Id. (quoting American 
Heritage Dictionary at 625-26). 
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Read as a whole, those terms “appear to describe the entire range of actions 

by which something moves from a contained condition to an uncontained 

condition.” Peace, 596 N.W.2d at 438. 

These are ordinary words people use in everyday life. The mere fact that 

environmental scientists use these words when discussing pollution events 

does not turn these words into technical terminology. “[T]echnical terms and 

words of art are given their technical meaning when used in a transaction 

within their technical field.” Restatement (Second) of Contracts § 202(3)(b) 

(1981). This Policy is a contract for insurance and not a scientific treatise. 

“The intention of the parties is based on the ordinary meaning of the 

language contained within the four corners of the contract.” 84 Lumber Co. 

v. Smith, 356 S.W.3d 380, 383 (Tenn. 2011) (emphasis added).  

Additionally, limiting the exclusion to the discharge of hazardous 

material into the environment ignores core pieces of the exclusion’s 

language. The CGL form clearly states the movement can be an “actual, 

alleged or threatened discharge, dispersal, seepage, migration, release or 

escape[.]” (Pet’r Br. App. 2 at 59 (emphasis added.) Any limitation to 

traditional environmental pollution means the focus is only an “actual” 

discharge to the exclusion of an “alleged or threatened” discharge. “Alleged 

or threatened” does not require the “actual” release of a “pollutant” for the 

exclusion to be triggered. Reduction of the exclusion to traditional 

environmental pollution only would nullify the “alleged or threatened” 

language clearly in the contract. Cf. Fireman’s Ins. Co., 474 F. Supp. 2d at 

796 (“The Pollution Exclusion is quite specific. To hold in favor of the 

Defendants would require this Court to interject words into the writing 
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contrary to the elemental rule that the function of the court is to construe the 

contract made by the parties, and not to reformulate a contract for them.”). 

Likewise, if the exclusion was designed to only exclude costs for 

“hazardous material discharged into the land, atmosphere, or any 

watercourse or body of water,” Kim, 728 N.E.2d at 535, then the drafters 

would not have “dropped the phrase ‘into or upon the land, the atmosphere 

or any water course or body of water’” when revising the qualified pollution 

exclusion into the current absolute pollution exclusion. See Peace, 596 

N.W.2d at 445. “Modification of this language was clearly intended to 

expand the pollution exclusion to permit insurers to deny coverage for 

within-premises contamination, as well as broadly dispersed environmental 

pollution.” Mount Vernon Fire Ins. Co. v. Valencia ex rel. Viruet, No. 92 CV 

1253 RR, 1993 WL 13150704, at *7 (E.D.N.Y. Aug. 6, 1993).  

C) Numerous Courts Have Concluded The Absolute Pollution Exclusion 
Is Not Limited To Traditional Environmental Pollution  

Substantial authority exists that supports this broader scope. A federal 

court sitting in Tennessee has concluded this Court would not limit the 

absolute pollution exclusion to only traditional environmental pollution. See 

CBL, 2006 WL 2087625 at *6-8. CBL involved a lawsuit by a mall tenant 

against its landlord over a “plumbing problem . . . that ‘caused sewage, 

debris, waste and water to shoot out of the sink drains and flood [the tenant’s 

space] during rainfalls.’” Id. at *1. The “plumbing problem” was an 

improperly constructed storm sewer system that tied into the building sewer 

system for the mall. Id. The insured landlord’s insurance policies contained 

the same pollution exclusion seen in WBMI’s CGL Form. Id. at *2. The 
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insurers relied on the pollution exclusions to decline defending the landlord 

when the tenant filed suit against the landlord, who maintained the sewer 

systems. Id. at *2-3. The landlord sued the insurers and argued the pollution 

exclusions “apply only to traditional environmental pollutants and not to 

sewage and waste.” Id. at *6. 

The CBL court disagreed. It acknowledged the disparate lines of cases 

interpreting the exclusion. Id. at *7-8. But it also reviewed the definition of 

“pollutants” along with common usage definitions for the terms “irritant,” 

“contaminant,” and “waste,” which were not defined in the policies. Id. at 

*6-7. The CBL court reasoned the “sewage, debris, waste, and water” that 

flooded the tenant’s space qualified as “contaminants” and “waste,” which 

triggered the exclusions. Id. at *7. The court then found Tennessee courts10 

“would adopt the reasoning of the second line of cases and would conclude 

that the pollution exclusion applies to all types of pollution, including 

sewage, and not just to traditional environmental pollutants.” Id. at *8. It 

came to this conclusion based on “the Tennessee rules of construction for 

interpreting insurance policies.” Id.  

The CBL court is not the only court to come to this conclusion. 

According to one court, “[a] majority of state and federal jurisdictions have 

held that absolute pollution exclusions are unambiguous as a matter of law 
 

10 Another federal court in Tennessee has also applied the absolute pollution 
exclusion but it did not get into any detailed scope analysis as the decision 
was made on a motion for default judgment. See Certain Underwriters at 
Lloyd’s, London v. Alkabsh, No. 09-2711, 2011 WL 938407, at *8-9 (W.D. 
Tenn. Mar. 15, 2011) (gasoline leaking from an underground storage tank on 
the insureds’ property was a “pollutant” and the exclusion was 
unambiguous). 
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and, thus, exclude coverage for all claims alleging damage caused by 

pollutants.” Cincinnati Ins. Co. v. Becker Warehouse, Inc., 635 N.W.2d 112, 

118 (Neb. 2001). Consistent with this, numerous other courts have 

determined the absolute pollution exclusion is not limited to “traditional 

environmental pollution.” See, e.g., United Fire & Cas. Co. v. Titan 

Contractors Serv., Inc., 751 F.3d 880, 885 (8th Cir. 2014) (applying Missouri 

law); Nat’l Elec. Mfrs. Ass’n v. Gulf Underwriters Ins. Co., 162 F.3d 821, 826 

(4th Cir. 1998) (“That the pollution exclusion at issue here clearly is not 

limited to atmospheric or environmental pollution further supports the 

argument that it should be enforced as written.”) (applying D.C. law); 

Certain Underwriters at Lloyd’s v. C.A. Turner Const., 112 F.3d 184, 188 

(5th Cir. 1997) (“[T]he phenol gas emission constituted bodily-injuring 

pollution or contamination, and coverage for C.A. Turner’s claim is 

precluded under the pollution exclusion clause.”) (applying Texas law); 

Nethery, 79 F.3d at 477 (5th Cir. 1996) (“The pollution exclusion at issue 

encompasses more than traditional conceptions of pollution.”) (applying 

Mississippi law); Georgia Farm Bureau, 784 S.E.2d at 425 (“Georgia courts 

have repeatedly applied these clauses outside the context of traditional 

environmental pollution.”); Bituminous Cas. Corp. v. Cowen Const., Inc., 55 

P.3d 1030, 1035 (Okla. 2002); Porterfield, 856 So. 2d at 805-06; Becker 

Warehouse, 635 N.W.2d at 120 (“The language of the policy does not 

specifically limit excluded claims to traditional environmental damage; nor 

does the pollution exclusion purport to limit materials that qualify as 

pollutants to those that cause traditional environmental damage.”); Auto-

Owners Ins. Co. v. Hanson, 588 N.W.2d 777, 779–80 (Minn. 1999) (“The 
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‘absolute pollution exclusion’ clause at issue eliminates all language limiting 

coverage by describing the objects to be affected by the pollutants.”); Peace, 

596 N.W.2d at 437-38; Deni Assocs. of Fla., Inc. v. State Farm Fire & Cas. 

Ins. Co., 711 So. 2d 1135, 1138 (Fla. 1998). 

The breadth of authority rejecting the “traditional environmental 

pollution” restriction relies on a plain reading of the exclusionary language 

without applying any outside influences or implicit assumptions on what the 

absolute pollution exclusion covers. Cf. Porterfield, 856 So. 2d at 800-01 

(“To guide our approach to this universe of precedent, we first parse the 

structure of the absolute pollution-exclusion clause at issue here.”). Review 

of Exclusion (f) in the CGL form of the Policy shows “no distinction between 

‘traditional environmental pollution’ and injuries arising from normal 

business operations.” Bituminous Cas. Corp. v. Sand Livestock Sys., Inc., 728 

N.W.2d 216, 221 (Iowa 2007) (assessing two Total Pollution Exclusions 

with Hostile Fire exceptions).  

II) The “Debris, Dirt, Top Soil, Mud, Silt, And Other Waste Material” From 
The Underlying Lawsuit Are “Pollutants” Under The CGL Form 
Pollution Exclusion 

Using Tennessee’s contractual interpretation approach in conjunction 

with authorities using a similar approach, the “debris, dirt, top soil, mud, 

silt, and other waste material” that flowed into the Hollands’ lake are 

“pollutants” under the absolute pollution exclusion in the CGL form.   

A) The “Debris, Dirt, Top Soil, Mud, Silt, And Other Waste Material” 
Satisfy The Policy Definition Of “Pollutants” 

Both conditions from the Certified Questions exist here. The two factors 

at issue is there must be a “pollutant” and some modicum of movement of 
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that “pollutant.” First, the Underlying Lawsuit shows the Hollands 

complain of “pollutants.” The Hollands state “water, mud, silt and debris” 

and a “deposit of debris, dirt, top soil, and other waste material” fouled their 

lake. (Pet’r Br. App. 2 at 95-96 ¶¶ 13-14, 18(c).) The underlying allegations 

assert the soil, silt, debris, and waste materials made the lake “unusable for 

the purposes for which it was originally constructed,” the lake “was 

rendered unfit for the purposes previously used,” made the lake 

“unwholesome and unhealthy,” and the Hollands suffered “substantial 

ongoing property damage.” (Id. at 95 ¶ 14, 100 ¶ 25 & 101 ¶ 32.) This 

complains of damage by both solid contaminants and liquid contaminants.11 

The soil, silt, debris, and waste material are solids that have turned the lake 

from a useful body of water into a contaminated body of water that cannot be 

used as intended. Further, the reference to “water” describes sediment-laden 

stormwater runoff, in which the colloidal particles from soil and silt are 

suspended. (See id.) This leads to downstream complications “[w]hen 

sediment is released by construction operations and settles in ponds, lakes, 

streams, and other water sources, [and] the resulting change can damage 

wildlife and fish habitats and cause other environmental complications.” 

Pennsylvania Nat. Mut. Cas. Ins. Co. v. Triangle Paving, Inc., 973 F. Supp. 

560, 563 (E.D.N.C. 1996). These suspended soil components “do not 

significantly dissipate or dissolve over time” and “when discharged into a 

 
11 “Under the policy, a pollutant includes the following: (1) any solid irritant; 
(2) any liquid irritant; 3) any gaseous irritant; (4) any thermal irritant; (5) 
any solid contaminant; (6) any liquid contaminant; (7) any gaseous 
contaminant; and (8) any thermal contaminant.” Peace ex rel. Lerner v. Nw. 
Nat. Ins. Co., 596 N.W.2d 429, 436 (Wis. 1999). 
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system such as [a] lake[], stay intact over time and thus continue to have 

roughly the same net polluting effect years or even decades after the time of 

their deposit.” City of Mountain Park, GA v. Lakeside at Ansley, LLC, 560 F. 

Supp. 2d 1288, 1296 (N.D. Ga. 2008).  

Moreover, the movement requirements are satisfied. Again, there must 

be an “actual, alleged or threatened discharge, dispersal, seepage, migration, 

release or escape[.]” (Pet’r Br. App. 2 at 59.) The Underlying Lawsuit is 

littered with examples showing movement of the contaminants onto the 

Hollands’ property and into their lake. The Hollands allege the earthwork for 

the Highlands at Hardin Valley “altered” the natural runoff courses and 

substantial rains led to flows full of contaminants pouring into their lake. 

(Id. at 95 ¶ 13.) These flows did not happen prior to the development being 

constructed. (Id. ¶ 14.) The allegations in the Underlying Lawsuit emphasize 

this: 

• Healy Homes “wrongfully and willfully diverted from its natural 
course the rainfall and water falling on the premises belonging to the 
Defendants and caused the same to be discharged and flow onto the 
property of the Plaintiffs;” 

• Healy Homes “knew or should have known that the above-
mentioned development and grading would cause water, mud, silt 
and debris to flow onto the property of the Plaintiffs and into the 
Plaintiffs’ lake,” 

• The work by Healy Homes resulted in an “increased flow of water, 
mud, silt and debris” onto their premises and “flowed into the 
[Hollands’] lake in a manner that did not occur prior” to the Healy 
Homes development; and 

• Now, “water flows freely onto the [Hollands’] property during rain 
events and flows into the [Hollands’] lake, carrying mud, silt and 
debris.” 
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(Id. at 99-10 ¶¶ 23-25, 101 ¶ 33.) 

The Hollands clearly allege a “discharge.” They even say pollutants 

were “discharged” onto their property. (Id. at 99 ¶ 23.) The Hollands also 

allege a “release” or “escape” given they assert the project earthwork led to 

sediment-laden stormwater runoff taking new channels and directions off the 

property to which it was supposed to remain and entered the Hollands’ 

property and lake. These descriptions by the Hollands satisfy the second 

prong in the exclusion.  

B) Other Courts Agree Sediment, Silt, And Waste That Flow Into 
Waterways From Earthmoving And Grading Activities Are 
“Pollutants” 

Numerous courts have concluded slurries of “water, mud, silt and 

debris” and “other waste material” similar to what befell the Hollands are 

“pollutants.” See, e.g., Triangle Paving, 973 F. Supp. at 563. Triangle Paving 

is substantially similar to this matter. The insured prime contractor hired a 

subcontractor to “perform site work for the construction of a shopping center 

development” but “[d]espite precautions taken by defendant, sediment 

dislodged by the construction activity escaped the construction site and 

contaminated downstream water located on private property.” Id. at 562. 

Notices of violations were issued to the prime contractor and the 

downstream property owner complained of damage. Id. The insurer sought a 

declaration that coverage was not owed based on the absolute pollution 

exclusion. See id. at 561-62. The district court in North Carolina examined 

North Carolina law to assess the scope of the exclusion. See id. at 562-63. 

The Triangle Paving court determined the sedimentation was a “solid 
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contaminant” based on a review of the policy and in conjunction with North 

Carolina’s treatment of sedimentation as pollution. See id. at 563-64. It 

rejected the argument that “the pollution exclusion only encompasses 

industrial-related contamination” based on the policy terms and North 

Carolina law. Id. at 565-66. In doing so, the court also rejected an attempt by 

the insured to defeat the exclusion by claiming it did not “regard ordinary 

sediment runoff to qualify as a pollutant.”12 Id.  

Other courts have come to similar conclusions when construction 

excavation material and sediment was not properly corralled and flowed into 

local waterways. See, e.g., JTO, Inc. v. Travelers Indem. Co. of Am., 242 F. 

Supp. 3d 599, 607 (N.D. Ohio 2017) (“discharge of dredged and fill material 

into the waterways”); Essex Ins. Co. v. H & H Land Dev. Corp., 525 F. Supp. 

2d 1344, 1352–53 (M.D. Ga. 2007) (“Essex has presented persuasive 

authority that storm water runoff and the resulting sediment deposits are 

‘contaminants’ excluded by the terms of such a pollution exclusion.”); 

 
12 Healy Homes attempts the same maneuver in its Brief. (See Pet’r Br. at 27-
28.) As the Triangle Paving court observed, “[i]f defendant’s reasoning was 
adopted, an insured could always create an ambiguity by claiming that it did 
not interpret an exclusion to apply to its particular conduct. Ambiguities 
cannot be manufactured so easily.” 973 F. Supp. at 565. Similarly, Healy 
Homes cannot override the terms and scope of its Policy by now claiming it 
has a different understanding of “pollutants” after West Bend contested 
coverage. Cf. Individual Healthcare Specialists, Inc. v. BlueCross BlueShield 
of Tenn., Inc., 566 S.W.3d 671, 694 (Tenn. 2019) (“Tennessee courts ‘give 
primacy to the contract terms, because the words are the most reliable 
indicator – and the best evidence – of the parties’ agreement when relations 
were harmonious, and where the parties were not jockeying for advantage in 
a contract dispute.’” (quoting 21 Steven W. Feldman, Tennessee Practice: 
Contract Law and Practice § 8:14 (June 2018)).  
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Century Communities of Georgia, LLC v. Selective Way Ins. Co., No. 1:18-CV-

5267-ODE, 2019 WL 7491504, at *1 (N.D. Ga. Oct. 25, 2019) (“runoff of 

water, sediment, silt, mud, and other pollutants” from residential 

subdivision construction project); see also Ortega Rock Quarry v. Golden 

Eagle Ins. Corp., 141 Cal. App. 4th 969, 980-90 (Cal. Ct. App. 2006) 

(discharge of fill material into creek during rainstorms); New Salida Ditch 

Co. v. United Fire & Cas. Ins. Co., No. 08-CV-00391-JLK, 2009 WL 

5126498, at *9 (D. Colo. Dec. 18, 2009) (“unpermitted discharge of fill 

material into the Arkansas River”). Some courts have concluded 

uncontaminated storm water runoff satisfies the definition of “pollutants.” 

See Centro Dev. Corp. v. Cent. Mut. Ins. Co., 720 F. App’x 1004, 1005 (11th 

Cir. 2018); Associated Indem. Corp. v. Hughes, No. 4:18-CV-00201-HLM, 

2019 WL 2713056, at *7 (N.D. Ga. Apr. 25, 2019). These precedents mesh 

with the terms within the absolute pollution exclusion and show the 

Hollands complain of “pollutants.” 

C) Federal And Tennessee Law Treat Contaminated Stormwater Runoff 
And Sedimentation As Pollutants 

Statutes also provide guidance confirming the flow and “deposit of 

debris, dirt, top soil, and other waste material” in the Hollands’ lake are 

“pollutants.” Courts examining absolute pollution exclusions have found 

“state and federal environmental laws may provide insight into the scope of 

the policies’ definition of pollutants without being specifically incorporated 

in those definitions.” Ortega Rock Quarry, 141 Cal. App. 4th at 980. These 

courts looked at relevant authorities to assess how those states treat 

unconstrained sediment and fill material from construction sites. See, e,g., 
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JTO, 242 F. Supp. 3d at 607 (looking to Ohio and federal environmental 

statutes to determine if the allegations in the underlying complaint were of 

“traditional environmental pollution”); Triangle Paving, 973 F. Supp. at 

563-64 (examining North Carolina statutes and regulations on 

sedimentation); New Salida Ditch Co., 2009 WL 5126498 at *8 (“It is [] 

undisputed that fill material is regulated as a pollutant by both the Clean 

Water Act and the Colorado Water Quality Control Act and their 

implementing regulations.”). “A review of the extensive state and local 

commentary on the topic helps to supply the common meaning or 

understanding.” Triangle Paving, 973 F. Supp. at 565; see id. at 563 

(“Recognizing that sedimentation is not excluded as a type of pollutant 

based on the enumerated examples, the issue becomes whether a reasonable 

person in the position of defendant would understand the pollution exclusion 

to encompass sedimentation contamination as a solid contaminant.”); see 

also New Salida Ditch Co., 2009 WL 5126498 at *8 (discussing how 

consideration of federal and state regulations on fill material “is an 

important factor in determining the plain meaning of the TPE within the 

context of this dispute.”)13  

As a land developer operating in Tennessee, Healy Homes was aware, or 

should have been aware, that it polluted the Hollands’ lake. Federal law 

treats sediment and silt runoff as pollution. Construction sediment and spoil 

are “pollutants” under the Clean Water Act (“CWA”), 33 U.S.C. § 1251 et 
 

13 Referencing these types of authorities does not introduce ambiguity into 
the language of the policy. The lack of incorporation of federal or state 
statutes defining or discussing types of pollution does not make the policy 
language ambiguous. See Ortega Rock Quarry, 141 Cal. App. 4th at 980-81.  
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seq. See, e.g., United States v. Pozsgai, 999 F.2d 719 (3d Cir. 1993); North 

Carolina Shellfish Growers Ass’n v. Holly Ridge Assocs., LLC, 278 F. Supp. 2d 

654, 676 (E.D.N.C. 2003) (collecting cases). Under the CWA, a 

“‘[p]ollutant’ includes not only traditional contaminants like ‘radioactive’ or 

‘chemical waste,’ but also basic solids like ‘dredged spoil, . . . rock, sand 

[and] cellar dirt.’” United States v. Cundiff, 555 F.3d 200, 213 (6th Cir. 

2009) (quoting 33 U.S.C. § 1362(6)); see also 33 C.F.R § 323.2(e)(2) 

(defining “fill materials” subject to regulation if placed into the waters of the 

United States). A federal district court in Tennessee looked at the CWA’s 

definition of “pollutant” in this context. See Tungett v. Papierski, No. 3:05-

CV-289, 2006 WL 51148, at *2 (E.D. Tenn. Jan. 10, 2006). It held that 

while “sediment, soil, dirt, trees, and organic debris are not expressly 

included” in the definition of “pollutant” those items are nevertheless 

“pollutants” based on the breadth of the term’s definition. See id. (collecting 

and quoting cases). 

Comparable provisions in the Tennessee Water Quality Control Act 

(“TWQCA”), Tenn. Code Ann. § 69-3-101 et seq., track the federal definition 

of a “pollutant” since the TWQCA applies the same aims as the CWA. Cf. 

Jones v. City of Lakeland, 224 F.3d 518, 526 (6th Cir. 2000) (en banc) (“The 

overarching goals of the Clean Water Act and the TWQCA are the same: 

each seeks to abate existing water pollution, reclaim polluted waters, prevent 

future pollution, and plan for the future use of water resources.”). The 

TWQCA defines a “pollutant” as “sewage, industrial wastes, or other 

wastes.” Tenn. Code Ann. § 69-3-103(28). “Other wastes” means “any and 

all other substances . . . including, but not limited to, decayed wood, sand, 
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garbage, silt, . . . dredged spoil, solid waste, . . . sewage sludge, . . . biological 

materials, . . . rock, and cellar dirt.” Id. § 69-3-103(24) (emphases added). 

“Pollution” is defined as the “alteration of the physical, chemical, 

biological, bacteriological, or radiological properties of the waters of this 

state, including, but not limited to, changes in temperature, taste, color, 

turbidity, or odor of the waters that will . . . [r]esult or will likely result in 

harm, potential harm or detriment to the health of animals, birds, fish, or 

aquatic life.” Id. § 69-3-103(29). Any construction activities that could 

impact the waters of Tennessee require a permit for the project to proceed. 

See Tenn. Code Ann. § 69-3-108. 

TDEC is equally clear on how it views sediment and silt that has escaped 

construction sites. “Silt is one of the most frequently cited pollutants in 

Tennessee waterways.” Tennessee Erosion & Sediment Control Handbook at 

iii. Elsewhere, TDEC states stormwater runoff “picks up pollutants like 

trash, chemicals, oils, and dirt/sediment that can harm our rivers, streams, 

lakes, and wetlands.” Tenn. Dep’t of Env’t & Conservation, NPDES 

Stormwater Permitting Program, available at https://www.tn.gov/

environment/permit-permits/water-permits1/npdes-permits1/npdes-

stormwater-permitting-program.html (last accessed Oct. 15, 2021) 

(emphases added). “Operators of construction sites involving clearing, 

grading or excavation that result in an area of disturbance of one or more 

acres” must obtain a National Pollutant Discharge Elimination System 

(“NPDES”) Stormwater Construction Permit through TDEC to proceed. See 

Tenn. Dep’t of Env’t & Conservation, NPDES Stormwater Construction 

Permit, available at https://www.tn.gov/content/tn/environment/permit-
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permits/water-permits1/npdes-permits1/npdes-stormwater-permitting-

program/npdes-stormwater-construction-permit.html (last accessed Oct. 15, 

2021). The Highlands at Hardin Valley project comprised twenty acres of 

land; Healy Homes would have had to obtain a NPDES permit to build the 

subdivision and the grading plans required approval by the “Knox County 

Commission.” (Pet’r Br. App. 2 at ¶¶ 10-11.)  

Knox County shares the same view as TDEC. The Hollands noted the 

Highlands at Hardin Valley “sits on top of a ridge” in Knox County, 

Tennessee. (Pet’r Br. App. 2 at 92 ¶ 2, 94 ¶¶ 7, 11.) Knox County has 

implemented a Hillside and Ridgetop Protection Plan to protect ridgelines 

and minimize the downstream impact of developing those areas. See 

Knoxville Knox County Metro. Planning Comm’n, Knoxville • Knox County 

Hillside and Ridgetop Protection Plan, available at https://archive.

knoxplanning.org/plans/taskforce/hrpp_adopted.pdf (last accessed Oct. 15, 

2021). Within, Knox County states “[s]ediment is the foremost pollutant in 

Knox County’s waterways” and “[c]onstruction activities, particularly 

grading and cleared un-stabilized sites are major causes” of this pollution. 

Id. at 16. This “[s]ediment increases flooding, impacts public and private 

water supply, and destroys aquatic habitat” in part because “runoff that 

flows across an uncovered lot can release as much as 30 tons of soil during a 

rain storm.” Id. The Hollands complained of exactly these types of events 

when they asserted the negligent clearing and grading led to sediment and 

silt runoff during major rain events that hit the ridge above their land. (Pet’r 

Br. App. 2 at 95 ¶ 13.)  

D
oc

um
en

t r
ec

ei
ve

d 
by

 th
e 

T
N

 S
up

re
m

e 
C

ou
rt

.



 - 50 - 

The ordinances in Knox County also speak to this. The Hollands assert 

they made “filed reports with Knox County about the flooding issues” and 

Healy Homes had been advised it was “not in compliance with the 

requirements of the Knox County Code.” (Pet’r Br. App. 2 at 101 ¶ 31.) Knox 

County requires land developers to implement and maintain erosion 

prevention and sediment control measures during grading and construction 

activities. See Knox Co. Code §§ 26-252, -273. Nonconforming measures or 

failures to implement those measures that lead to “off-site sedimentation or 

sediment discharges to waters of the state or onto adjacent properties shall 

be in violation” of that code. Id. § 26-251. 

These provisions suggest that construction spoil, soil, sediment, and 

waste swept offsite by stormwater are reasonably understood14 as 

“pollutants” in the area Healy Homes operates. Healy Homes was aware its 

plans required substantial earth movement on a ridgetop site with slopes 

 
14 Healy Homes relies on Ryan v. MFA Mutual Insurance Company, 610 
S.W.2d 428 (Tenn. Ct. App. 1980), for the proposition that the “reasonable 
expectations” of the insured control when an ambiguity is found, thus its 
declarations should be credited and considered. (Pet’r Br. at 26-27.) This 
position misconstrues Ryan. The portion Healy Homes quotes from is an 
assessment of how a Delaware court applied Delaware law when deciding if 
an innocent co-insured could recover when the other co-insured burned the 
house down. See id. at 436 (citing and discussing Steigler v. Ins. Co. of N. 
Am., 384 A.2d 398 (Del. 1978)). The Court of Appeals did not decide the 
case based on Delaware law or the “reasonable expectations” of the innocent 
co-insured under Tennessee law. See id. at 437. This Court, when it 
examined Ryan, also did not adopt a “reasonable expectations of the 
insured” approach. See Spence v. Allstate Ins. Co., 883 S.W.2d 586 (Tenn. 
1994). 
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exceeding 25% between the Highlands at Hardin Valley parcel and the 

Hollands’ property. (Id. ¶ 11.)  

A residential developer must account for the potential impact of 

stormwater runoff carrying silt, sediment, and debris off-site and into bodies 

of water, as well as the environmental impact of the same to adjacent 

landowners and downstream waterways. Healy Homes had to prepare 

detailed plans to demonstrate to Knox County how Healy Homes was going 

to prevent sediment and stormwater runoff during construction and from 

impacting downstream properties. These laws and regulations strongly 

suggest a developer in the same position as Healy Homes would understand 

and appreciate that a “deposit of debris, dirt, top soil, and other waste 

material” in the Hollands’ lake was a conglomeration of “pollutants” and 

would be treated as such by governing authorities when violations occurred.   

CONCLUSION 

For the above-stated reasons, this Court should HOLD as a matter of law 

that the absolute pollution exclusion in the CGL form of the Policy is not 

limited to traditional environmental pollution and that the “debris, dirt, top 

soil, mud, silt, and other waste material” that damaged (or allegedly 

damaged) the Hollands’ lake in the Underlying Lawsuit are “pollutants” as 

defined in the CGL form of the Policy. 

 

LEITNER, WILLIAMS, DOOLEY & 
NAPOLITAN, PLLC 

 
      By:  /s/ Jeffrey E. Nicoson    

Jeffrey E. Nicoson, # 027445 
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 This the 15th day of October, 2021. 

 /s/ Jeffrey E. Nicoson   
        Jeffrey E. Nicoson 
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