
The Governor's Council for Judicial Annointments

State of Tennelssee

Application for Nomination to ludicial Office

Name: Ashonti T. Davis

Office Address:
(including county)

l02l Reams Fleming Boulevard, Franklin, Tennessee 37064 (Williamson
County)

Office Phone: 615-807-7655 Facsimile

Email Address:

Home Address:
(including county)

, Nashville, Tennessee 37206 @avidson County)

Home Phone: CellularPhone: 

INIBODACAON
The State of Tennessee Executive Order No. 54 (May 19,2016) hereby charges the Govemor's

Council for Judicial Appointments with assisting the Governor and the people of Tennessee in finding
and appointing the best and most qualified candidates for judicial offices in this State. Please consider the
Council's responsibility in answering the questions in this application. For example, when a question asks
you to "describen' certain things, please provide a description that contains relevant information about the
subject of the question, and, especially, that contains detailed information that demonstrates that you are
qualified for the judicial office you seek. In order to properly evaluate your application, the Council needs
information about the range of your experience, the depth and breadth of your legal knowledge, and your
personal traits such as integrity, fairness, and work habits.

This document is available in Microsoft Word format from the Administrative Office of the
Courts (telephone 800.448.7970 or 615.741.2687: website www.tncourts.gov). The Council requests that
applicants obtain the Microsoft Word form and respond directly on the form using the boxes provided
below each question. (The boxes will expand as you type in the document.) Please read the separate
instruction sheet prior to completing this document. Please submit your original, hard copy (unbound),
completed application (with ink signature') and any attachments to the Administrative Office of the
Courts. In addition, submit a digital copy with your electronic or scanned signature. The digital copy may
be submitted on a storage device such as a flash drive that is included with your hard-copy application, or
the digital copy may be submitfed via email to ceesha,lofton@tncouflLs.sov. See section 2(g) of the
application instructions for additional information related to hand-delivery of application packages due to
COVID-19 health and safety measures

THIS APPLICATION IS OPEN TO PUBLIC INSPECTION AFTER YOU SUBMIT IT.

Application lbr Judicial Ollice Paee I of 17 September 23.2020



1.    State your present employment.

State the year you were licensed to practicc taw in Tennessee and give your Tennessee

Board ofProfessional ResPonSibility number.

List all states in which you have been licensed tO practice law and include you bar

number or identェ fying number for each state oFadmission.hdicate he date oflicensure

and wheherthc lね ense is cuFendy active. Ifnot active,exPlain.

2.

3

Counset with Aetna Senior Supplementallnsurance Company,a subsidiatt ofCVS Hcalth,Inc,

2009.Tennessee Board ofProfessional Res,onSibiliり ]No.028001.

Termessee― Board of PЮ fessional ResPonSibiliv No.028001.l was admitted to practice on

November 18,2009.

4. Have you ever been denied admission to,suspended or Placcd on inactive status by the

Bar ofany state?If so,explain.(ThiS applics even ifhe dcmal was temporaly)。

5

No

List your professional or business employment/experience since the completion of your

legal cducation.  Also include here a descmptioェ l of any occupation, business, or

proFession other han the practice ofiaw in which you have ever been engaged(eXCluding

milittry service,which is covettd by a scPamte questioll)

Februa′ry 2017-Present Counsel,Aetna Senior SupplementaI Insurance Company,Frankhn,

Tennessee

June 2012-February 2017: Associate.Buder Snow LLP,Nashville,Tennessee

Septelmber 2011-June 2012:Associa俺 ,MiIIer&Mattin PLLC,Nashville,Tennessee

September 2009-August 2011: Judicial Law Cterk,Judgc Johnヽ V.McCiatty,Temessee Court
ofAppeals,Eastern Section
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6`

7

If you have not been employed continuously since completion of your iegal education,

describe what you did during periods ofune14P10ymentin excess ofsix months,

Describe he nattre of your present iaw pmctice,listing he mttor areas Ofiaw in which

you practice and the percentage each constitutes ofyour to牧 1l practice.

Describe genemily your expe五 ence(oVer your endre ttme as a licensed atomey)h trial

coutts, appellate courts, ad■linistrative bodies, iegisiative or regulatory bodies, other

forums,and/or transactional inatters.hm撤嘘 your descr中 iOn,include infoll二上atiOn

about he types ofmatters in which you have represented clicnts(e.g。 ,infollュ 担atiOn about

whethcr you have handled cdrnlllal matteFS, CiVil mattcrs, transactional matters,

regulatory mttters,eほ)and yOur Own personal involvement and acivities in the matters
where you have been involved. h responding to社 工s question,Please be guided by the

Fact that in order to prope■ y evaluate your application,the Council needs in点oHnation

8.

Not applicabie。

I currentiy serve as corporate business counsei supporting several business units within a heatth

care company.This practice consists of advising,counselingラ and Providing lcgal support to a

health insLiranCe business that orers Medicare Supplement pFOduCts and individuat health

insurance products. I aiso suppott other business units hat rlarket and promote Medicare

Advantage and Prescrゎ tiOn Dmg Plans.Because of my Юle in sewing as tegal counsel for

several business units,1れy practice is bЮ ad and incottorates the following areas: health care

regulatory, 仕ansactions, administrative law, and Pivacy. ]Because health insurance is heavily

rcgulated by both state govemments and the Federal govemment,l must rel■ ain apprised ofthe

apphcable regutations and iaws in an 50-states, as well as any changes within the Federal

regulatoり framework.

AppЮ逓mately ifty percent of my curent pracice is dedcated to remaining abreast of and

interpreting regulatory changes, including new iaws impacting health insurance products. In

COttunctiOn with legal and risk analysis,I PЮ 宙de recOmmendations to business ieadersi

的 ubleshoot and offer advice on operationalizing di∬ erent and varied rcgulations depending on

heju五 sdictiott review new strategiett analtte and revise resPOnSes to regulatory coinPlams and

attomey demand letersi and review product iaunches for comphance with existing iaw.

A(k五 tionally,I serve as a liaison between our business and state」 Depaiments of lnsurance and

administrative boards in al1 50 states.In hat capacity as a liaisOn,I prepare briefs and

memorandurns challenging adverse regulatory acions and invesdgattons.

The remai五ng iny percent of my practice is transactional.I negotiate,re宙 ew,and drart
contracts and Provide risk analysis and recomlnenda■ o4S On new business initiatives and deals

with other companics and vendors.In negOtiating and supporting the close ofsuccess角l business

aFangements on behalfofthe Comptty,I rely on my prlor expe五 ence as a htigator and PЮ宙de
prospective advice,alerting business ieaders to potential futtre pitfalls and challenges.
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about your range ofexperience,your own personat work and work habits,and your work

background,as your legal exPerience is a veり important component of the evaluation

required of the Council. Please provide detailed infoliュ ニatiOn that will atiow the COuncil

to evaluatt your qual征 絶ation for the judicial office foF WhiCh you have apphed.The

failure to provide detailed infomnatiOn, esPeCially in this question, will hamper thc

evaluation ofyour application.

My professional backgroulld ttEludes a breadtt ofcivil higation and ttaェ lsactional mattrs.lam

extremety fottunate to have substantial experience in both tiigation and businesso After

graduating iaw school,I began my career as a law clerk for Judge Jol■ n McClatty,who seⅣ cs on

the Tennessee(3ourt of Appeals,In that muiti―色ceted role,I reviewed and analyzed the briefs

flled by the pa錮償es, studied the appcllate record, researched the legal issues PreSented, and

prepared initial drafts ofappellate opinions,

I worked as an associate wih Mi4er&MaHin,PLLC and thereafter Butler Snow LLP,pmmarily

focusing on insurance defense on behaifof Tennessee Far:ner Mutual lnsurance Company.The

inswance defense cases afforded me he 9ppottnity to handle a wide range of civ工 1五igation

mttters,inctuding:court approval of setdementsi subЮ gation,personal i対 uv Suittt tort daimsi

and propetty and landlord― tenant disputcs.卜生y practice in the afore― referenccd matters required

me to frequently appear in GeneraI Sessions Court and Circuit Cou■ , as tead counsel,
represe髄地 bOh individuals and small businesses.Being given he oppottniサ to autonomously

handie my own cases at such an early stage in my career was invaluable,as it peコ区Iitted me to

hone iny skill and expehence in overseeing and managtt ci宙 1 litigation cases from begiilning to

end.

I Inanaged a heavy caseload,and tt was enttly resPonsible for all,leadings,w五 慌en discovcry,

motions)depositions,Inediations,settlement negotiations,竹 iais)and appeals.Those skilis were

deepencd and ttrther developed at]3uder SnOw LLP when my practice areas were expanded to

the following Practice Croups: Appellate and Written Advocacy, Co■ 1lnercial Lidgation,

General Litigation,and Products,Catastrophic,and industhal Lttigation.My inclusion in those

practice groups at Buder Snow brondened my practice and sharpened my legat writing and

research skills,as l was enhsttd for dratting and preparing motions and appellate bttefs for othcr

practice areas,

Speciically,in managing iny case load,I served as defense counsel in the f01lowing types of

cases:rnedical Fnalpractice clairns;race and gender discrinlination clail■ s;Product deFect clailnsi

violation of fede=11五ghts cases,including notably one case involving anegations of a violation

of religious frcedomsi and catastrophic ittuり Claims.I also supponed and assisted in complex

litigation mattcrs,including several fedeH工 muiti‐ distict inedical device ciass action lawsuits by

draFting va■ous moSons(e.g.,mOttons in linine and summalyjudgment motions)。

My d市erse practice while at Butler Saow pexittlitttd me to freque=ltly travel acЮ ss the State of

Tennessee to appear in trial courts for motion heaings and ttying lnatters in Circuit Courts and

General Sessions Courts.One highligh ofmy liigadon pmcice was trying my irstjuり tdal―

alone一 in Circuit CouH and secuing a defensejuり Verdict in apersonal ittury laWSuit invol宙 ng

a thrce―car accident in Nashville,Tennessee.

In addition to my robust titigation practice at Butler S■ ow,I was able to also dedicate about 25

Of time to clients in adェ inistrative and 14atters. TЪose
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mattens included appearing before admと listrative boards wi観工n the Tennessee Department of
Commerce and lnsurance and assisting on matters before he Tennessec Public Utility

Corrllmssion.

While in private practice, r also began to do somc transactional work representing about 10

percent of my pracice.The ttansactio=lal work included assisthg on a merger,reviewing and

drafting commerciat ieases, and assessing li五 悦lities for life insurance contracts and providing

advice.

For the past ive years,I have seⅣ ed as counsei for Aetna Senior Supplcmen儀 1l lnsurance.My
pracdce is varied)encompassing both healthcare and illsurance regulatory matters as well as

transactional、vork.As counsel,my resPonsibilities are extensive and involve cvery aspect of the

bushess units l support.in additね n to pro立diれg ad宙ce and coullsel,some of my key
responsibilities inctude seⅣ ing as a liaison on behalf of the Company before govemment

agcncics and administraive boF細 ユS.In hat caPacity,l prepare ttieFs and legal memorandi】 In.

Further,in this role,I negotiate,provide risk analysis,and dra■ reinsurance contracts and other

contracts for business arangements wil趾 l outside insurance companね s and vendors.

9 AIso separately descお be any matters oF speciai nott in trial couits,appenate cour偽 ,and
admttlisttative bodics.

Temmessee Court of▲ ppeals

l seⅣed as appellate counsel,represenung the appeⅡ eett on an appeal arisingと om the entり of
summary Judgment inv01宙ng the in俺甲r軸通on of a healhね surance contttct(D卯 オ 弘

T(ァ″ηa郎¢¢貴クr,′ μ〔夕,′r力 ヵP,Prοツ〔夕″,ビηrИttcヵ万οη,No.M2015-00573-COA‐ R3ぃCV(2015))。 The
Coutt ofAppeals aFfl二 と二led the ttal court's decision in favor ofthe insllrer.

I seⅣed as counsel on appeaL representing the appena武ぅin a conseⅣatorship case challenging

the dal cou五 's entり Ofan ittunciOn。
=l speech and a visi協

こon order(/′?父?f&"w/フrrrて)浴力″げ
プ多じた″宅ノηじFarr′?9為 No.M2013-01665‐ COA‐R3‐CV(2014))。 lhe COlltt of Appeals amrttned

he dal∞wt's decision,inding hat the ttunCtiOn was appropriate because it was narrowiy

tailored and the visitation order dd not constitute an abuse ofdiscretion.

Trial Courts

Sewing as iead defense counsel,Isecuredajuryverdictollbehatfofasmallbusinessandits

employee in a personal ittuり caSe invo什 ing two plaintirs and multiPle deFendants in he

Da宙dson County Circuit Court in 2016(ど rrどどrて)4Tど ,r,И〃 酌 i猾邸 近汁′c,′″?″ri針、,r,?じ.,じど
`y′

(Davidson County Circuit Court No。 14C2336).
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10 If you have seⅣ cd as a mediatoL an arbitrator or a judicial offlcer,describe your

experience(including dates and dettlils of the position,the courts or agencies involved,

whether elected or appointed,and a description of your duties)。  Inctudc here detailed

descttption(s)of any noteworthy cases over which you presided or which you hettd as a
judge,mediator or arbitrator.Picase state,as to each casei(1)he date or period ofthe

proceedings;(2)the name Ofhe court or agency;(3)a sununary ofthe substance ofeach

case;and(4)a statement ofhe signiicance ofhe case.

Not applicable.

11 Describe generally any experience you have sewing in a nduciary Capacity, such as

guardian ad lite14,COnServator,or trustee other than as a lawyer representing clients.

Not applicable.

13

12 Describe any othcr legal cxperience,40t Statcd above,that you would like to bring to the

attention ofthe〔ごouncil,

List all Pttor occasions on whch you 1lave submitted an apPIcation forjudgcshゃ to he

Coveコnor's Council for Judiciat Appointments or any predecessor or si■ 11lar comttlission

or body.Include he speciic Position applied fOr,the date ofthc meeting at which the

body considered your application,and whcther or not he body sibmitted your name to

the(3ovemor as a norrmee,

どD正ナビИTfOⅣ

List each college,law school,and other graduate schooithat you have attended)inctuding

dates of attendance,degree awarded,mttOr,any的 .二二二of recognition or other aspects of

your education you believe are relevant=and your reason for leaving each school if no

degree was awarded.

I curendy serve as a Member ofthe Board of Zoning Appeals for Metro― Nashvillc in Davidson

COunサ。ThiS Boardサ Pically hears appeals a五 前略 from decisions by he Zoning Administrator

of the ふだetro―Nashville Codes Depa■ 14ent Or requests for vanances, Sewing on this Board

requires analyzing the Mctropol士 an Code and e道sting land use law to decide appeals based on

the facts ofeach case.

I have not submitted a p五 orapphcadon for ajudicini appointment.

14.
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Berea College(BaChe10r of Atts,じ ″η?lαtte,August 2002-Dccember 2005)M可 o■ Speech
Communication.

HorЮrs:Dr.William Parker ScholarshiP Award;Lambda Pi Eta lbllor Society(OmicЮ n siglna

Chapter Offlcer);WiOrtar Bcard Honor Society;Vincet Qui Pattr Honor Society:Deanつ s List

each semester enЮlledi 2nd place Persuas"e Spea唾 ,Berea c01lege's Debtte Tolュ Hlamenti 3rd
place Debate Speaker Award)Kenttcky Forensics Association State Toumament;2nd Piace

Debatt Finalists at Owensboro Dcbate Toumttnent

Activitiesi Speech and Debatt Teami Representative rbr DoHli'S HOuSe Councili Black Music

EnseJmblc.

University of Tennessee,College of Law(JwiS Doctomte,August 2006-May 2009〉

Honors:Order ofthe lBaコ risters,McC:lung Medal fbr Excellence Jl Moot Courti Judge James M.

Haynes Prizei Chancellor George Lewis Moot Court Board Award;Roy B.J.Campbelle
LeadershiP ANttrdi Acade■ 1と Exce■ence Award foF PubhC Intemado=lal Lawi Managing Editor

for the Tennessee Joumal of Law and Policyi Chair ofttle Moot Court Boa】 di Deputy AHicles

Editor魚〕r the Baker JouHlal of Applied Public Policy;Jerome Prince National Evideace Moot

Court Team Member.

Acuvides: Advocacy Legal Clinic Attomey, S徹 ℃et Law PЮ gHュ1■ Coordinatori Sattrday Bar

Volunteer atthe Legal Aid Socieけ ofEast Tennessee.

15.

PどFざ0プVッ4L fⅣFO宝″ッlTfOⅣ

State your age and date ofbitth.

My date ofbi】士h is 5,1984;I anl cuttntly 37 years old.

16.   How iong have you lived continuously in the State ofTe=inessee?

17。 How iong have you lived conthuously in he county where you are now living?

二 have hved conthuously in Tennessee for appro涎 mately 16 years, and l am a native of
Nash蜆lle,Tennessee graduating high school in 2002.Aner gttduating collegcね Decenber
2005,I movcd home to Nashville before relocaing to K40XV■ le,Tennessee to atttnd the

University of Tennessce College of Law in August 2006.Upon completion of iaw school,I

moved to Chattanooga,Ter11lessee for ajudicial derkship and retuned to Nashville in 2011.h

total,I have tived in Tennessee For 32 years.

I have hved condnuousty in Davidson County for approxirnattly ll years,
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19.

18, State the county in which you are re」 stered tO VOte.

Descttbe your m五 伍ry service,if applicable,inctud袖喝 branch of service,dates ofacive

duty, rank at separation, and decorations, honors, or achievements.  Picase aiso state

whether you received an honorable discttge and,ifnot,describe wlly not.

20 Have you ever Pled guilty or been convicttd or placed On diversion for violation of any

law, regulation or ordinance other than ■linor trafflc offenses? If so, sttlte the

approxi14ate date,charge and disPosition ofthe case.

21. To your knowiedge,are you now undと r federal,state or iocal investigatton for possible

violation ofa cininal statute or disciphnary rule? Ifso,give details.

22 Plcase idenify the number of fomal col■ Plants you have resPC)nded to hat were nled
against you wih any sttpervisory auho面 tyぅ including ht not limited to a court,a board

ofpЮ ttssional responsibility,or a board ofjudicial conduct,a』e帥幣 any breach ofehics

or unpЮ fessional conduct by you.Piease pЮ 宙de any relevant details on any such

complaint if thc complaint was not disllissed by the coutt or bo▼drd receiving the

complaint.

23. Has a tax lien or other collecion procedure been instituted against you by fedeml,state,

orlocal auho五 ties or credttors within he last ave(5)yearS?IfSo,give dettils.

Davidson County。

Not applicable,

No.

No.

None.

No
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25

26.

24

27.

Have you ever iled bankruptcy(inciuding personany or as paH of any partnershiP,LLC,

corporation,or other business o軽 面 zation)?

Have you ever been a party in any legal proceedings(inCluding divorces,domestic

PЮCeedings,and othertypes ofPЮ ceedngs)?IfsO,」 Ve details iBttluding the da俺 ,cou五
and docket number and disposition,  Provide a brief description of the case.  This

quesion does not seek,and you may exclude from your resPonse,any matter whcre you

were invoived oniy as a nonlinaI Pa噂 ,Such as if you were the trustee under a deed of
仕ust in a Foreclosure pr∝ e詞臨g.

List all organizations other than professional associations to which you have beionged

wihin the last Five(5)ycaぉ,inchding ci宙 c,chatttaЫe,religious,educational)social and

fratemal organiなとをlons, Give the tides and dates Ofany oFices that you have held in such

organizations.

Havc you ever belonged to any organizttion,association,ctub Or society hat limits its

membership to hose of att PaHicular race,rel頓on,Or ttndcP Do rlotinctude in your

answcr those orga面 zations specitcally foll】 二ed fOr a religious puttpose,such as churches

or synagogues,

a. lf so, Ist such olganizations and dcscribe the basis of the membership

limitttion.

b.If it is not your intention to resign from ttch organizttion(s)and windraw

frorn any Pa五 cipation in their acivites should you be nonlilwlted and selected

No.

Yes. I was involved in an accident involving a tractor― tmiler truck hat resuhed in Personal

itturies.A lawsuit was aled he supe■oF COurt of Catoosa Counv,Georgiaね OctobeL 2007

(Da宙sv.P&D TttnspoIセ 面on,et al,Docket No.2007SUCV),and the case settied Pttor to the

setting of a ttial date.Additionally,there was a dispute with a contractor involving repatrs to a

home that l had recendy purchased.A lawsuit ensued in the]Davidson COunty(3eneral Sessions

Cou貧 (Davis v.A肘 arez,et al,Docket No,20‐GC■ 7315),whiCh Was settled prior to ttial.

Member,CЮ sspoint Church(2015 to PreSent)

Member,Fol:二 ler Stee五 ng Committee Member and Fol二 Htter Treasurer,Highiand Heights

Neighbottood Associttton(2017 to present)

Member,The Links,Incorporated(MuSiC City Chapter)(2016-2018)

Member ofthe Board,Nadoェ盟l MS SOcieサ (SOutheast Chapter)(2013 to 2016)

Chair and Fotiller Treasurer of the Board of Directors,Thnity Community Commons(2018 to

prescnt)
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for the position for which you are applying,sttlte your reasons.

Yes.I was previousty a member of The Links,hcorporated(MllSiC Ciけ Chattter)frOm 2016-
2018,which li=nits■ lembership to Aとican―American women.

28.

ИCttff,/ど豚fⅣTざ

List all bar associations and Professional societics of which you have been a member

wihin he latt ten years,inciu働曙 dttes.Give he tities and dates of any ofrlces thtt you

have held in such groups. List l■ emberships and responsibilities on any co■ lrnittee of

professional associations that you consider signiicant,

●

Elected President of Lawyers'Association for Women serving in that role from 2018‐

2019.Oher leadcrshゃ PositiOns helと Treasuttr,Newsietter Editor,First and Sccond

Year Directoち Co―Chair of Mentoing Committee,Co‐ Chatr of D市 ersity Committee.

(2012-Pttsent)

Barister,HaHy Phill:Ps American lnn ofCourt(2015-present)

o Membership CommittDe
o Program RepoHer(2019-2021)

。 Member,Nash胡1le Bar Associttion(2012-present)

o Member,Napier Looby Bar Associttion(2012-2017)

● Member,Tellnessee Bar Associadon(2012-2018)
。 Member,American Bar Association(2012-2019)
● Young Leaders Coincil,Class 61(2012)

29 List honors,prizes,awards or other fo二 ニェニs of recognition which you have received since

your  graduation  frorn  taw  school  that  are  dil℃ cdy related  to  pЮfessional

accoinPlish=1lents,

30.   List the citations ofany legal artictes or boo士 s you have published.

“SilⅣey ofDesign Defect RequiFements-50 State SuⅣ ey"一 Pro Te Solutio,June 2014

``Recent Bill May Forever Aher he Collateral Source Rule in Tc=lnessee''一 Buder Silow

● Setecttd as a Felow for the Nashvine Bar Foundation(2020)

。 Recゃient Ofthe Rよ shg StarAward IIom hc LawyeFS'Associatioil for WO■ len(2017)
● Selecttd as a Membcr ofthe Nashville Bar Foundation's Lcadership Forum(2016)

● Selecttd as a Member ofhe Texlnessee Bar Association's Leadership Law(2015)

Appttation ttr Judicia1 0mce 10 of17 23,2020



Southeastem Product Liability Update,October 2013

31. List law school courses,CLE seminars)or other law Felattd courses for which credit is

g抒en hat you have taught withn the last ive(5)yearS.

32. List any public office you have hcld or for which you havc bcen candidate or applicant.

Include the date,the position,and whether the position was elective or appointive.

33.   Have you ever been a registered lobbyist? Ifyes,please describe your seⅣice角1ly.

34. Attach to this application at least two examples of legal aiticles,boo監 s,b五efs,or other

legal witings that renect yOur persomal work. indicatt the dcgrce to which each example

renects yOur own personal effort.

Lawyers'Association for Women CLE,`と Women HeЮ es,"(One of many speakers,highlighting

leadership expcdence wihin Nasll宙 1le community)D∝ ettber,2019

Lawyers'Associaion lbrヽ Vomen CLE,こ The Makings of Sttong Mentorship with Andrea PeHy,

Brendi Kaplan,and Nina Kul■ ar,"Octobcr,2015

In March 2019,MayorI)avid]Br』 ey appointed lne to seⅣ e on the Metropolitan― Nashville Board

ofZoning Appeals,and the Metropolitan Council conattd iny appoinment On APri1 2,2019.二

aHl stiti an active Member on he Board ofZoning Appeals.

No.

The following writing samples are attached to my application:

1.An appellate biefited in the Ternessee Court ofAppeals regarding a disPute conceming

the inttrpretation a health insurance contract.This bttef represents appЮ xilnately 950/O of

l■y own effort.A colleague reviewed he d!dand Provided l■ inor edits。

2. A petition for reconsidemtion aled widi the DePattnent of CoHunerce and lnsurance

concerning an amnistrative action.This petition represents appЮ xilnately 95%of rny

own effo笠.A coneague reviewed the drart and Provided lninor edtts.
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35.

36.

37

State any achievements or activities in which you have been involved that demonstrate

your corxllllitment to cqlial justicc undcr the laws include here a dscussion of your pro

bono sewicc hroughout yourtime as a licensed attomey.rrJO pり ′どご0″ どTss)

Whilc in privatc practice,I represented clients in scveral pro bono 14atters,including individuals

in Ceneral Sessions Court with debt collection ma柱 ∝s. FuFtl■ er, I volと inteered at Legalッヘid

clinics and seⅣ ed as appellate counsel on a mattcr before he Court of Appeals,Through my

long― standing and active pttticiPation in ttle rttany Phillips Ame五 can lnn of Coui and the
Lawyers' Association for Women,I have helped Produce programs and contributed conttnt to

CLE scminars that focused on and Promotcd issues cOncemね g equatjustice underthe law.

EaレlIGμ嘔■ざOML♂多4ヨ朋め霊弥隠T
What are your reasOns fOr seeking his Poshion?rrJο

"ο
rtts or rTss)

Describe the judgeship you seek(i.e.geO♂ 弾hic area,types of cases,number ofjudges,

etc.and exPlain how yow selection would impact he cou五 .rπ Jο ぅ.,,″ど3・ ο″′Tss,

To quote Jackie」 Robinson,“Aとfe is■ot il■,oねnt except in the mp“ t tt has on other livcs。 "

SeⅣing as an appellattjudge,if selecttd,would peFmit me to have a measurable impact on the

l市es ofothers.The金工rand imp∬tial administtatio=l ofjustice is a comerstoklc oFour democracy,

and appenate decisions have a veり real and palpabie iコ npact beyond the litigants of a casc. I

desire to not only sewe the chizens of Teanessee,but l would甑 ke to continue and emulate he

example of accomplished and reputaЫ e judges l have worked for,whnessed,admired,and
appeared before throughout my legal career,Ths Position on the Court ofAPpealS iS a unique

one in that it pЮ vides the oppoHunity to ensure,on case― by―ctte basis,our coutts work as

designed and ltigants have an ottectiVe and imp誠 ial fom4 tO redress disputes,

l am seeking appointment to he Tennessee Court of Appeais,Middie Section.The Court of
Appeais onty hears civil appeals and consists of ttelve(12)judgeS. The Court of Appeats is

d市ided into three sectiorls,rcPresentng each Grand D市 ision of the Sta俺 (East,Middie,and
WeSt),Wih four juSges sewing he Section from which he or she resides.The Collrt's
jurisdicio=1ね cludes c市 1l cascs appealed by五ght IIom eiher chacery or circuit cou五 ,and its
decisions may be appealed,by perFniSSion,to the Tennessee Supreme Court.If selected to serve

on the Court,I would be he fourth judge rlom the Midde Secion,My sclection would
complement the Court's cxisting methodical and thoughtttl approach to hearing and deciding

cases, as l would rely on my pnor pЮ fessional expe五 ences as boh a litigator and business

iawyer.
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38

39.

Describe your particiPation in community sewices or organizations,and what community

involvement you intend to havc ifyou are appointedjudgc?r25'″ ο′lJs οF r¢SS)

Describe life experiences,personal involvements,or talents hat you have hat you Feel

will be of assistance to the Council im evaluattg and understanding yollr candidacy for

置lisjudicial position. 了クJO"ο FrS Orど¢♂ぎ)

I am grate角 l for the opportunity to apply for this judgeship as my professional background

uniquely posinons lne for the rolc.My expedcnce as a law clerk Provided an intimate view ofthe

CouH of Appeals,incとuding its hythm一 a compricattdれythm hat combines intens市 e legal

rescarch, dgorous analytical skills, 甑d eFfecSve wdting. After my clerkshiP, I reprcsented

CO¬pOrations and individuats as an associate with an intemational iav flコ El fOr nearly six years,

which illuminated he challenges litigantt confront,as well as the nstinct strategies required to

navigate hose challenges.Transitioning to a business iawer ttr a healdi care company after

years ofa rewarding litigation pmcice fostered a broad宙 ew ofthe law and equゃped me wih a

rare set ofskills.The Court hears a wide range ofcases(business disputestt toH actions,review of

ad■linisrative decisions),and tt have a working knowiedge ot and exPOsure to,various areas of

he law,That exposure coupled wih my pЮ fessional bac監宮Юund would invaluably aid me in a

Volunteer work and commu五 ty s∝宙ce arc a part of my core values renected in spli籠 1lg ime
betteen govemance positions with non― proit organizations and hands― on volunteer work.

Curently,I seⅣ e as the Chair ofthe Board for T正 nity Commu五ty Commons(TCC),a nOn_
proit organization comttlitted to creating spacc For residents to gather and grow, in order to

activate theと fllととPotcndal.TCC hosts a co=主 ュInuntty】 meal once a week for all residents of the

neighbo山 ood,regardless of a reSdent's housing status,aiong wih offering services and
programs like youth reading PЮ grattls and ttnancial empowerFXlent senlinars, My scⅣicc on

TCC's boald includes wolunttering widh many ofits programs.

l also cuttcntly volunteer and Pre宙ously seⅣed on the Board of he nighland heights
Neighborhood Association, which coordinates donations, events, educatton, and advocacy in

suppo■ ofneighbors l市 ing in this East Nashille neighborhood.I have prc宙 ousiy volu鷲 eered to

coach mock trial teams at Stratford Higli School and hrougll he 100 BIack Men of Midde

Tcnaessec's suix■ mer youth eばichinent PЮgrams.And,lasdy,Iam proud ofmy p五or seⅣ ice on

the Board ofthe Southeast Chapttr ofthe MS SOciety,which organizes events,fundraising,and

advocacy l随 〔individuals livhg widl Muliple Sclerosis.

Sustaining active and consistent community sewice cuitivates a deepcr understanding of the

varied human expettence and nourishes emptthy.lam commttedto commu五 ty service because

it humbles lne,constandy instining gratitlide and a desire to do more for others.If appointed,I

would continue rny voluntter work absent any conaicts.
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judicial,osition.

Exceptional judges are foundadOnal to Tennessee courts,and it is important hat the judiciaリ

renects he diverse citizeШ y of'rel11lessce.As a native of Middle Teanessee,l am proud and

thanktti to have lived in this Statt for most of lny tife.I am a irst― generation coHcge graduate

wih hard― worttng parents who sttessed the importtnce of digniv in a■ labor,humhty,and
persistence.Those values have guided my legal career and would peェ mietate my approach as a

judge,if selecttd.

40 win you uphOld he law even ifyou disagree wih the substance ofhe law(e.g.,Sta伍 俺

or rule)at iSSue? G市 e an ex314Ple from yotar expe五 ence as a ttcensed attomey hat

supports your response to this question.r2J♂ 抑りrrs οF rFSS)

Yes.It is incuttbent uponjudges to not only athere tO he law,but to apply it as cnacted.Judges

are not legislators,and our systein ofgover:ュ medt onty peニュニュits iegally― electtd representtives to

enact iaw. After crerking On the Court of Appcals, I gained a deep appreciation and

understanding hat it is far more impo■ ant for the Coun tO approPHately ttpply the iaw rather

than deciding outcomes based on personal fee■ ngs abOut the substance of the law.Our couns

should operate i∬ especdve of personal opinion,bias,or preJudice.Judges upholding the law,

with independence and impattiality,is c五 dcal,as it engendcrs faith in our democratic institutions

and our coui systtm.

My service on he Board of Zoning Appeals provides anoher example of upholding he law.

This Board often hears cases in which的 遺eholders advocatt divergent outcomes or seek relief

that the Bcard is not entitled to granto Notwithstanding any sy,、 ■Pathies for the involved
stakeholders or about he outcome,my Юle on that〕 Board is to review the facts and apphcable

law,apply and analyze the Metropolittn Code and othcr retevant law,and ulimately reach a

decision consistent with the curent law. This position PaHicularly underscores he required

hunⅢ lity in seⅣing in any appointed role and helps=naintain a keen awareness that enacting iaws

is best suited for elected offlctals.
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41.

V肥 朋 K阿

List rive(5)persOns,and thir curent pos■ ions and contact infollニ ュationぅ who would
recommend you for the judiciaI Position for which you aFC applying,Please list at teast

two persons who are 40tiawers, Piease note hat the Council or sol■ eone on its behalf

may contact these persons regarding your application.

Applれatioェ1“r Judicia1 0E■ e Patte 15 of 17 Septeinber 23,2020

E.DarKemya Waller,Executive Director of ttt Lcgal Aid Socteサ of Middle Tcnnessee&the
Cumberiands, Nashville, TN 37217, 61

D.Nate Paulk,Execut市 e Drector of T五 nity Colnmuniサ Co=rmOns,
Nash宙1le,莉

C. Meivin Malone,PaHner,Butier Snow LLP,150 ashville,
TN 37201,6

B. Andrea Lindsiey,Partner,Fllm Pattcrs,700 Nashville,TN
37203,615-

A. Thomas W. Lawless)Pa■ ner,Lawiess &Associates PoC.少  The Customs■ ouse, 
Nash競 1le,TN 37203,6
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“

瀾 傷 溜 w昭 ノ4,PI´廟 Trr,Ⅳ

Read,and ifyou agrcc to the provisbns,sign the fbliowing:

r have read the forc80ing questions and have answercd thenl in good faith and as completcty as my

records and recollections pcrlllit. I hereby a8ree to be considcred for nonlination to the Govemof rbr thc

orice of Judgc ofthc Court of Appeals,Middle Scction of Tennessec,and if appointed by the Govemor

and confmed,if appと cable,1lndtt A重icle VI,Section 3 of the Tenaessee Constitttion,agrec to seNC

that ofrice.  In the cvcnt any changes occur between the tirne this application is flled and he public

hearing,I hereby agree to五 le an amended applicadon with thc Adnlinist盟 ばVe Orkcc ofthe Coults for

disttibution to the Counci1 1■ cmbcrs.

I understand that the info二虹latiOm providcd in this application shali be cPen to public inspcction upon

flhng with thc Administrative Ottcc of hc Coutts and that thc Council may publicize thc names of

persons who apply for nomination and the na■ les ofthose persoils he COlincil nominatts to hc Govcmor

for tlBcjudicial

Datcd ク タダ
u饂慣硫

20七ケ

"Lf闘
Signattre

When completed, retun this applica■ on to Ceesha Lo■ on,Addlinisttative Orice of the courts, 511

Union Street,Sui俺 600,Nashville,TN 37219.
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THE GovERNOR'S COUNCILFORIUDICIALAPPoINTMENTS
ADMINISTRATIVE OFFICE OF THE COURTS

51l UN10N STREET,SUITE 600

NASHVILLE CITY CENTER

NASHVILLE「 TN 37219

TENNESSEE BOARD OF PROFESS10NAL RESPONSIBILITY
TENNESSEE BOARD OFIUDICIALCONDUCT

AND OTHER LICENSING BOARDS

WAIVER OF CONFIDENTIALITY

I hereby waive the privilege oF conadentialiv with respect to any information that

concerns lne"including public discipline,private discipline,deferred discipline agreements,

diversions,disHlissed complaints and any complaints erased by law,and is known to,

recorded with,on ale with the Board of Professional Responsibility ofthe Supreme Court of

Tennessee,the Tennessee Board of〕 udiCial Conduct〔 pre宙 Ously known as the Court of he

,udiCiary〕 and any oherlicensing board,wheher within or outside he State oFTennessee,

from which l have been issued a license thatis currendy acuve,inacuve or Other status, I

hereby auhorize a representative of the Governor's Council lbr,udiCial Appointl■ ents to

request and receive any such informauon and distribute it to he nembership of the
Covernor's Councilfbrludicial Appoinments and tO the Once ofthe Governor,

働耐 f:つハアI`, Please idenirン Otherlた enttng boards hat have

issued you a license,including the state issuing

he license and the license number.

liこ4 ι・

Type or Print Nane

多夕う
Date

01■ 001
BPR#
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IN TIIE COURT OF APPEALS FOR THE STATE OF TENNESSEE
醐 DLE DIVIS10N AT NASWILLE

RICBARD G.DAⅥ S,

Pettdoner′Appenant,

V.

TENNESS〕団E RURAL HEALTH
IMPROVEMENT ASSOCIA■ ON,

，

＞

＞

＞

＞

，

，

，

，

，

No.M2015‐00S73‐ COA`R3‐CV

On appealfron the Da撹 dson Counサ
Circutt Court,HonOrable Joseph P.

Bh電ey,Jr.
ResPondenVAppettle儀

BRIEF OF APⅢLLEE TENNESSEE RURAL HEALTH IMPROVEMENT
ASSOCIAT10N

Tttvis Sweれ gen(BPR#25717)
Ashod Ti Davis(BPR審 28001)

BttRSNOW LLP
1501日間とd Avenue Souぬ ,Suite 1600

N紬琥lle,Temessee 37201

Telephone:(615)651‐ 6700
Fax:(615)651‐ 6701
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he Re∞rd in tts case∞ nsists of柿 o(2)volumes Ofhe士競雨函 爵∞rd COmposed of

he pl帥山暖 and other papers med beFoFe he Second Cれ 直 Coltt For Da宙dson Comサっ

Temessee consecutively ptthated.ReFerencesね he papers filed h面皿 co正 aFe deS穂田他d

by he volume nШ ber ttd ttord Page,ag。,(R.V.I)at l).
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STATEMttNT OF THE CASE

Appeilant,Xchard G,Da甑 s(`′坤瞬■餌t"Or“MI.Davis'つ med sut agれЫ Tennessee

RHal He』血 Improvement Associnon(“勾即dlee"Or`■劇肛")血 he Ceneral SessiOns Cowt of

Da¨dson Comty oil December 16,2011。 (R.V,I,at l).He alleged hat tt had breached ns

insurance policy by denying coverage。 慰I)The caSe was removed to he Davidson County

Circdt Cout by agreement on Febmav 23,2012.hep瓶 es hen aled d倣』‖hidal pleadhgs

and engagedれ dscovery,(R,V.I,at 6).

By Joint Sl坤 umOn Ofthe parties,he foh胡 唾却aCtt Were conclusiⅥly esttblishedi

● Appellant's application to TTutt for healtt coverage,executed on October 14,

2010,and attched as E珂 腫btt No.l to TRH's Requests for】 蝙山nissions,was a
tme and accurate copy.

● A_ppellant's hedh itturance policy萌h imHぐ`he P。liCy'つ ,evmenchg
coverage and he tems of Appellant's halh insilrance,and attached as ExHb比

No.2to TRH's Requests for Admissions,was a ttue and accurate copy.

。 Appellant dd not File a gnevance前血 TRH aner cOverage wasよ 麺d for he
世eatment Ofhs Non‐ Hodttn'S Lttphoma

(R,V.I,証 54‐55,R.V.H,aを 178‐ 182).

凹 moved ttr s― ary judttent on he grounds hat(1)Ⅲ pdiant ttd to eれ ust

the intemi appeal procedwe,as requred by he Policy,Pれ rto Aling sut and(2)TRII properly

denied healh coverage for ttament ofa μ ttx散蛇 healh∞測丘don。 (R.V.I,証 65‐66).At

he he∬hg on TRII's motion,he d』 co亜 asked he脚正es to submit supplernental ttefing on

he issue ofhe inttmtt appeal procedwe.♂LV.II)at 212‐ 258),

Aner consideraion of the supplemen協 1蘭efs,TRH's Moこott Appell甑 t'S Response,

and he re∞ rd as a whole,the髄 証 court granted s―aryJudttentto TRH.(R.V.H,試 259‐

260),SpeCiiCally,he ual cOurt found that the Шttsputed mate五証 facts esttblisttd that the

Po■cy contains an intenal appeal procedue in he event that an■ lsured is dissttsaed胡血 a

coverage decision.留 )The面Л∞u貧 角曲er found htt as a con血 lon precedent to■ 1襲3a

3



lawЫ工t,an hswed must exercise Ms五ぃtS thFOugh he inttmЛ  appeЛ pro∝dwe。 (2)

Appellant never exercised Ms nghts hЮ tt he intemal apped pЮcedwe as outlittdね the

Policy。
1留

)

Anerthe entt ofhe Order『 観titt s―aryj蝸卵 就 tO ttu On Febttry 27)2015,

甑 s appe』 ensued.傲随t262).

l Aner fmdhg hat sumIlnaryjuttmentwas appro炉
議 due tO Appellant's価lwe to exhauttthe h輸 耐

appeal procedwe,he Ыal cowt did not ttreach he issue ttwheher PttndFs IAppellmt'sl hSWante

coverage was properly denied because PIaintiFs medicn cond面 。nw益↓
権xeヽ》dS働ぱ 'as deraned by he

Policy.(R,V.■ ,誠 260).
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STATEMENT OF THE FACTS

On or about October 14,2010,Appell甑tentered a ttu c伍∝ near Hs home and applied

for healh inswance。 (R,V.I,航 82‐83:101‐ 105).Atthe t故 ne,Appellant had been就 dK)ut any

heal血 挽醜痢膊e ofany kねd since he be帥 画山g Of2006,when heleAhs∬おr emplottent.(R.

V.I,at 82).Based On the representttions tt Appdlant'sa即 ■∝岨04,駆Щ iSsued a poncy of

heЛh insumnce to Appellant hat became erecdve。 ェlD∝ember l,2010。 (S,9ど掘力″r?ひデ

Cοフθ′α
=9,R.V.I,at 106-V.H,at 175).

The Policy contahs a nШ nber ofteHns and co=遣 ittons relevaat to由山appeal,Hrst he

Pchcy codttns an inttmal appeal pЮcedure in he event an insured is di饂 譴sfied Ⅵた血 a

coverage dedsiono Secdon XH of he Pohcy,on pages 48曲 ouど監50,de飩劇飩s hesゃ ps and

insmctiOns on how to pwsue an appeal through he“ Cittms ttiew/Appen PЮ ced距"attd

reads as followsi

C′αttT Rセ蒻9ψ/И″P9,rPrοσ?′
"r9

/デ Fο″′ο,Pοr,8″??ψtt r力¢′?Иtt ο/Partial′ ?′娘打ο/Fοクr rr,比 r。
"〃

,αノιJPP?α′′力¢

′?じた力η,7ο″加四 r巧昭

"肪

?TPPTTr胡膀 れ j,′Tメs,デr♂卿腔

“

脚 rガw″征絶e,デ″滋 湖 ∬

0′P'ア″bJど
'打

力と

(R,V.H,at 157)(emphasis added).The POliCy mer providesl臨 】t

L9g,ど ,,ri,,″ ″?αノ″0′ う?′,た9,,"厳■
=

● ИP′οP9″′ノrOttPr9佗 ど ,,。 r′″ げ cr,加 ヵ欝 b99“ ∫
"bИ

ユ搬 1,PT`r  J
o S″●力 cr,加 力,♂ 9ir力θrぅ,9ヵ ガ?′Pi♂′ 滋 writitt O/′PO′ /OrFοw′ bノ

'フ
riヶ′¢И

′9SPO独躍 Vテrみヵ ,θ ′■/Jげど?r″ 簿 ♂″う″脱 五 α′,′

● 勁?滋
“
肋 ね,s cF?rcね?ど ,〃 ο/力歯οrルr″?v勉 1′ν αP,′ αPP,ar r抱ヵ鶯

"И

ど?/協ね
20G α♂激夢滋9′ tr″′?r Crαitt R9ッ 欝 IttedP/ο cette.
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Second,he Policy Лso conttms proⅥ sЮns on a pre‐翻歯血電 cα遺題oil凝崇 pe五〇d in

Section測Ⅳ.Dl這粥 he w五血導 P髄司L an ittWed is not eligible for m調随d benefits for

cond■ions dttt existed Fior to he Polれ y'se∬∝btt date,Speciacally,On page 56,the Policy

飽 tes as fo1lows:

И ″9"b9rッガr〃。rぅ??:頼b′¢rο ″Tc9:躍 う9節鶯メカ P/θ h々istitt Gο駆力,ωtt rα∫

頓
“

e′ 力 D?デ″liriο力♂ブ″,?ri′ 力9醜
“

う?″ みnf∫ ●οttP′?′,ど α ,レα:才itt periOd ο/″
r9,∫r r2″ ,。Иrね ぅ?glilttη:軽 ψμ力す力?聯 ct静cD,r?οデr力?′隆 ″|ぅ●/`てデοフ?′,g?。

い V・ H,飢 165)。 A pre‐函 sれ唱 condmon is detted as:

rИゴ″朋肥∫∫,囀岬 ,Pr9♂α′
'ワ

οr aり οr力θ″″,9Filじαr●ο〃ditiO“ ,ッ加cみ ?rお彪ど,r

'P'ノ

肋
'P′

9●♂ゴlittgサカ9だ′9♂riツ,Dαr?οデじοツ¢″α
=9″

,'デ¢′力ね (】ο府∝t飾競 膨 f

● 滋 力εα′αわた9ο′″¢
`y肋

9″ ,′,s r9¢0“脇9,7ど9ど 軌 0′ ′9じ
"w汀

ヵO"α Prοvi″9/0デ

み?αrrヵ じar,J9/フ j¢9d,Or

● 彰 〃2PrO濶西 9メ敵 工 WhttЙ νο″どιrr,郷9α,,0′′iplirノ P/″′¢ИrP?rsο,P rο 譴盟た

婢 斜五 C″¢ο′Fr9α加9肛

い V.1,at 121).

On December 8,201曳 one Week aner ttsね surance becattle erecuve,Appellant

presented to he SuШ 五t]臨叫 Care d敵 血H苅娩 e,Tennessec,cOmpla― g ofa“gЮw血

On he[len]敵ね。fμuSI face htt Seedis to have gottennwhbi興 留recently but has feh a small

hot here for yrs."(R.VⅢ H,at 176),The knOt was`4五ng,ong baユ i sizedP located over

H油ぼ s ienj斑 (rェ )Appellant began tt feel he l(not on he len stt ofMs face`監 ee輸

fow inonhs''p五or to presen血略 to he Su班述t haり Care Center。 (R,V.I,at 85‐ 86).

Pl江ntigbelお距d he knotto be a denttlissue。 (r江,Aner he mass was swg】 cally removed and

biop載翻,社 was deteHェ l故埒d to be a五恵h grade non‐H〔鵜共血'sl即phona.解 成86).TRH

6



d前耐 ∞verage for expenses related to he ttatnent ofAppellant's lttpと ona on he basis ttt

here was no coverage foritt precxi載角唱c鋼耐ion。 (/工)

here曲ぅA_ppellant■led sttt h tte Da宙 dson Counサ General Sessions Col直 ,Wm醜

was subsequendy re:noved to Da宙 dson Comty Cttt Col瀬ヒ (R,V.I,at iⅢ 6)。 1・RH sewed

Appellant就と Requests for Admissions o whh l隆 郎 es iater ttled a Jo血 即 江on Of

Aと証sdoris,sと V.H,前 178-182).■ ね mdiSpued dttt Appdlant never sub唖輛翻 any

頭 eVanCe Or appett as reqШ ed by he appen procedHein he Pohcy.(7)

2 Al血
ough tte ttal court did not reach he issue of whether ttЩ properiy denied healh hsumnce

coverage due to Appellant.s Pre口 函 s範 ∞ndi揃,Summary judgment was ttsc approp五 ね on hat
grOund.The Policy exPlicnly defined and exotuded Pre→ 這試ing med絶孤 conmions,TRH denied heal血
∞ verage to Appellantrbr ttatment ofa pre‐ exlttg con血血 h accordance wittithe tems ofhe Policy.

7



SUMMARY OF既 配 ARGUMEいW   ,

駈 s apped invOlves a面 饒tfO―rd離郁 鰤 on ofa heal血 面 囲 囀 onttct.The

dd coM granted summaryttgment aner he耐 sputtd facts and he mambttOtt tems of

the Pdicy demonsttted tt Appellant節 1譴 O exhaust he intemal aPpeai procedwe ttor怖

五1れ嘔戯 aner TRH詭五ed coverage for apre‐ e凛stng c観直柱on.

Appellant c函山s hat he Pd呼 was ambiguous and ttat he即 撹試ons∞ntt he

intemal appett procedwe were elecive and not mandatory, The Pohcy pla近 工y descttbes the

steps五 施 距 d mustttke帥耐 o劇嘘 al調心uit.Appellant御 的雌 that he dd not ttke ttm.

Forttese reasons,he重 証co耐 properly granted s― aり ludttent。 則 .

Accord蛇け,色e面江cowt's order dsmttng AppeilantDs suit for breach of conttact

WaS pFOper and s敗 )■ld be ari.ュニled.

8



STANDARD Oぼ REⅥEW

h Temessee,he interp埒協転on of a conttact presents a ques散 瀬 of law. C″ ::逸陣 砿

cr9。,r,,じ。)995S,W.2d88,95(Tenn.1999).The ttndard of FeVieW for questioils of law is′ ?

,τOフ0,胡血 no ptts硼■ption oF correcttess arorded to he conclusbtt of he coM below.

B,ψゴ9И ,V∝dⅢ 27 S.W,3d913,916(Tem,2000)。 Simllarly)Ш der Rule 56 ofthe Temessee

Rdes of C抒 il PЮ cedllre,“ 岡隆 granthg or dewing of a血on for s―aFy judgment is a

matter of law,and[he app』 late court'司 sttndard ofrevお w is′¢″οフο胡血 no preswtttiOn oF

corecttess,"S?,DデじたBFOtt Ca οデ陸И盈,OαたR掬9ЛЧ力a)395S,W.3d653,671(Te皿./

2013).HoweVer,“閲 grmt Of slimmav judttent h ap脚藤 ate._When he tts and he

爵aSOnable inferences とOm those facts wodd pttt a reasonable person to reach ody one

∞nclusion."騨s,c・力α′′α,9οοg'汀0″前管И夕れ,343 SoW.3d18,26(Tem.2011)(emphasis

added)(c袖曙 Sr,Pr9s,(デβL&Иざ∫ο低 ,f′,a,15S,W,3d83,89(Tem.2000))。

9



I.

▲RCUMENT

TRIAL COURT PROttRLY GttD SUMMARY JUDGM田 剛 BECAUSE
APttLLぶT FAIttD TO COMPLY WITH THE PLAIN TERMS OF THE
POLICY.

駈 s Cou灘 shodd attm he ttl∞正's ttnt―vjudttent tt TRH because tte

Appellmt Jttled to httatt the Policy's appeal PЮ cedwe pnorto ihtt s苗 t.The Policy at issue

d亜ncdy oudねed tte tems r鋸即山唱 heね 爾 appett procedwe h he Ciaims

Kttewi韓 証 PЮcedwe seciono Conttatt to Appenant's ass翻 的 ms,the Policy reqdred an

insured to exercise and ettaust he C函 邸 亀前 ew/Appeal Procedwe pHor to mttng a legal

胡 on.Appellant's argunent ttlies on a si哄 却ar prOVi散珀 of he Poicy wmЮ ut any

con載dettltion ofthe fblloMttng provisioni

二?gα′αctioPT″7qン P,οrう?rαた9π ″″″rr

● ИP′OP9′′ノ00″
'P倣

′廟 た。οデora加 み,sb,9ヵ s"bガ′佗五 ,P,rr

e S″ι・力 σ虎油材 み,s?irルrう?c“ ど?η,9″ 力 呻rtt ο″ ″0′ 力 ′′ο,V9′ bメ

'Wri▼
捷″

″

'SPO′
T∫¢力腸 滋 ,0滋 メ F,テ?′ ″ お ∫″b″瞳edB F′ ?′

● T力?滋
"b●

r力,d¢〆9″♂JiS¢ど,′′οデ加 οr.力?r r9v,例′α″ゴαPP?ar蔵部 s″〃ど?″ れお

醍 ,斜 頓 Vど″P,♂¢F CFα:脇s R9vicのCarProc?Ftrre.

(R,V.H,at 159),

.Thus,Appellant's assenoll血 at he Pohcy's pЮ蜆sions concemmg he Ciれ4S

Review/Appeal PЮ cedure are“e撤五聘"or hat hey are somehow“ 面 Ыguous"is sttly

mme.h fact,Appellant ttls to address he second sentence of the provisね n h which皿 s

銀dre pos趙 on rettst he proisiott as cttd by Appellant prOV撤 9Ы

crα協埒沢?ッヵリカ数蓼を,′ P′οじ9ゴ″′9

/デ Fο″ゴο″οr,gr9?ψ
"元

力?ど?Иどiar ο″P,rrliar∬¢,Tガ げ rο″ d曲 ,7ο″刀η
`JPP9α

′協θ

′?ぬ弦胤 17,″

“

″♂どb奪確滋T,P″?″′コ膀加 び,ど■″♂α′Trノ0″ rFt?》♂″
"膨

οデ,″♂″ЙJ

οrP,「お∬汀?打班
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(R.V.H,誠 157)(∝町山弱iS added).That lanttge drectly conttdicts Appella威 's potton.

lhe ttse of the word.“ musf' ね 血e second sentenceね 苗∽tes hat he mtt C臨

Review/Appett PЮcedwe is mmぬ 的 嚇 as any曲函 ∝ ary or hesau鵬 胡 Ⅱ atte飢,S9窃 as,

`掏mst,"BLACK'S LAW DIcTIoNARY 919(5h ed,1979)(飽 htt hat“ must"is pninarily of

mandatov erect like ne word“ shall'ゥ;判ИЩギ'A lヽERICAN DI∝IoNARY OF¶IE ENGLISH

LANGUAGE(2d ed.1980)(defining“ m唖 "as鷺 o be obttgedi to be necessi位 苗grゥ .collttstent

胡血 he plttn m∽山鴫 of the word“m園げ 血s Co正 has油,即胞d ProⅥslo=lS COn函山唱

越ヽ 'aS mandatory obHgadons.S,9 Circ19 C Cο ,『∫拡.二LC,Ⅳird9“,No.M2013‐ 02330‐COA‐

R3‐CV,2014 Temo App.LEXIS 444,at t8ば eano Ct.App.Jdy 29ぅ 2014)(ho側敗唱血証 a

∞nttac紅al pЮ宙sion containmg he word“musf'was mandatory wmЮut`,叫 excep■o4S.つ

OOpy attChed).

Appellant's argument can tt su=nmed up h one sentencei he Pd呼 is ambiguolis and

herefore unenforceable.Under Teanessee law,Attdlttt's arttentf江 ls for several ttasons.

Fとst Appellttt's argument d∝s not compOrt就由 basね ェ施 cゃleS Of∞nttact撤岬 曲 疸on.

Temessee law requltts hat a岨 的 E COnttct be read as an entire documento S,9望↓√,=gF/′ 砿

Иttaヮ 尺9,JFOtt r,Pa,259 SoW.3d700,704 Tem.2008).SecOnd,he arttent ignores he

pttn ittguage outlinitt the sゃPs mねSnd mustttke pttorto i這 重瓶軽 legai霊的 n.

Under tte μhciples of conttact h輸甲回鷹おn,a wHien agreenent is int9叩爵ted tt its

9田直Кttyo S9■ a3,C,″r,JO刀 ュB,cゅd,377S.WⅢ 3d 659,663ばean.2012)(obs9い嵐ng hat

insuttnce policies are conttactt and he saュ ne pHncゃ leS Of Contract interpretttiOn apply).As

explained by the Temessee Supreme ColttL When conttng a cα 遠富為 `絋e enttt conttct

should be considered tt de俺蝉 he mぬ Ofany or all ofね paぬ.h is helttwttd mle

血at a conttact must be宙 ewedとom噸 面 ng tO end and all■s tems must pass in review,for

11



one dause may modゥ,脳正t or』 lЩ工働nt^mm蹴 ."c。じた?じο″И夕 B工 οデロ監力脇り Cο刀?脇佑 枕

Ⅳ,wPοrr υ函血 Bェ,690 SoW.2d231,237(Tenn.1985)(intett d也 敵 胚 嗣mm触の。 hsurance

po撤施 s are no ex壁ぃ oil and should be∞ ntted“公 a who腱 h a FeaSOnabh and bjc孤

囲四的嗚 dSputed language“shodd tt examined in he∞ ntext of he entire agreement."

的 iso■,377S.W.3d at 663‐ 64(quo血略 Sr,,Tガ,″どFtte施 働 ,C力?∫′?r‐01うのη′9ノ とXJSO鶴 ,

972S,V.2d i″ 7(Temt Ct.App.1998》 .CoH偽 びVe ered tO he words used h conttctual

pro宙d∞sby h蜘朗 叫 suCh WOrds Ⅲ l麟 `わ賦 函 叫 ,and ttular sens儀"磁 as,

蜘 ,259 SoW.3d at 704.(dmhtt Bob P?'″ Jarrノοど。rs,施 枕R?ξ,rCヵ′ノ。′♂′―PFノ
"0″

すん/P,a,

521 SoW.2d578,580(Tem。 1975)〉 Nop駒由喝oH五nary,or popular reading ofhe Policy renders

h ambttO鴫 .

APpellant'slュ nsubsttdated clain to he∞ ntmtt does not alter苗 s re証げ.IndCed,

甑晩Щげ町bes IЮt正seね a conttct meFely because he pttes may difFer as to int咽 匹協doris

of闘成n ofね pFOViSions.A conttact is anbiguous only when h is of珈瀬 血 meaning and

m4y撮対正ly be understoodね i more ways han one." ゴο力βο″,デθ力潜ο,P,37S`W.3d892,896

(Tem.2001)(Citttioils o面日腱d)。 CowtS Wlll not tise a sttained co郎 耐 on ofhe language to

ind m ambittiサ where none釧山ts.Ca,7お 0距)377 SoW43d試 663;∫99,んqF,′脇ers‐P90PF?s

】,′″た,(デ′θヵ″,♂″,519S.W,2d801;805(TeDn,1975).

When the conttactuaと Pro宙散ms re即山 g he Cl五山s Review/Appeal Pr∝ edwe tt read

h∞ 可蜘 函 ぬ Wih each ttH,theと mmttB is apparent― insweds,鳳伶 Appehtt have tte

nght to appeal he後斌江ofa c重吼 and ttor to ttmtt legaュ actton,must exettise血 歳五いts

underthe Ciaims Rttew/Apped Procedwe.By鋼 蝉曙 hatthe P前呼is血Ыguous,Appdiant

seeks to dstott he plttn Hleaning ofhe Poncy'S provRsions govemag he appeal procedure to

avott he co:isequences for五s miureto s証哺ra∞詞皿On pr∝edent ofhe Pdiげ。Wttmtany

12



ch誠山 to legal aunO五サ,Appellant argues hat he Policy'siangttge arorded hm he option to

appett a cttms decision and hat he exercittd tte opdon notto ttle aa appeal.咽 旺s arttentis

唖 usttinable h Hght of he Pchcy's specific ianttge and he cardと』 mies OF conttact

h俺中■回ねn.

F岨her,Tennessee couHs have lo48 held hat instttrance polcy provisio▲ ls esttbhttng

or al輸ねg he即江es'dittute resoluha nい偽 aFe Val遭 and enforceableo S99】/たたCみ ,ど″fカ

酢ぬ .,ゴ′ra tt d Pi「 οr力旺 Gα,140 SoW.3d324,329で rem.ct.App.2003);C9′′ιサ″

コ闊肋
“"セ

rな ♂rL′οノゴ

`0デ
LοИrrοИ砿乃鶴 c鉗,9鳴 力駐,107S,W。 3d496,499(Tem.Ct,App.

2002).r the language in a conttact is Pl正n and山回おiguous,cou鷲s hen“と節耐ne he

parties'撤e面onとom the fow corners ofhe conttact,intttr亜埓 and enforc蛇 [the COnttactl

as wntten,"〔メヵわヵR?,′ニノCο・枕 Fαヵゥ Dο rFとyr Srο″9ざ οデT9ηれ,/′ta,255S.W.3d586)591

(Tem.Ct.App.2007)(c置 ng rヵ′T河炒 rc拡 ,Ciν οデ″″″テ??ざうοrο,45S,W,3d565)570

(Temo Ct.App。 2000))。 rthe langua′ ge is clear and mmbiguous,判 腱 臨 di離雪即説斌on of

the language conttols the outcome oftte contact《 重sputes.''Pr,,″ ′9″s ci″ Gο,,F?江 Cοヵ,P″θざd

澄〃,″?力ο″♂?仇 ,78S,W。 3d885,890 crem.2002)

The dsputt resolutio■ language of he Policy hれ 苗 case is clear and linambiguous h

requmng,among other ttngs,hat an溢鴎 de潮魏 e証l of Msr∞肺 孤述 appe江 五ghtt as

dettd mder he CIttms碓 胡ew/Appeal PЮ cedure provisions before b血 伽 g a legal“don.

(R,V.H,at 157■ 59)Appellant conceded hat he Pohcyね 撤 and accuate,and tttれ e

r∝由 ed a copy oFit(R.V.HD飢 178‐ 182).A_ppe■ 甑t ttSO∞ nceded hat hei nd not ale m

appett aner coverage was dtted for he ttament Of臨 1即Phoma.律)Accottingiy,

Appellant's ie餌 蘊 揃 田 as prematte,and sLmHlattjudgmentwas appЮ pdate.
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CONCLUS10N

Based upon he fongoing,TRH respecttly requetts hat tt Co亜 afttm he d証

co亜's entty oFsumnaryμ麟団tand dttss ofAppe■ ant's劇面 .

Resp∝血 ,Su臨維 d,

By:

Tttvis Swetten(BPR#25717)
AdК】岨 T,D斜二s(BPR 4 28001)
BLTILtt SNOW LLP
150 mrd Avenue S(瀾 軋 Sd絶 1600

N幾琥1le,Teniles離 37201
Phone:(615)651‐6700
Fax:(615)65Ⅲ6701
И打o爾9/sデOr JlPPCrrca T9,T,9csS¢?R″7α′

汀?αrFみ r〃,P/。フ?″?¢′trИざ∫οci誠銀
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CER二二郎二C油ば■OF SERVICE  ‐

I hettby鰤重け 伽 tOn ds21威 day of Septe飢 鴫 2015,he foregoing was sewed詭

U,S.M江1),osttge脚寧選d upon:

醜 G。 電撤〕Pr戴on,Ⅳ
Kline Preston hw GTouP,P.C.

4515 HarことだPke
Suite 107

馳疏 u工e,Temessee 37205

T,

27875893vl

J
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i.■ cau航

As oF September14,20156:26PM EDT

Circle CConsth.LLCtt Nilsen

CoHt ofAppeals ofTemessee,証 脱醜宙ne

お呼ガ担25,2014,Setton;Jdy 29,201t Filed

No.M2013‐02330・COA‐R3‐CV

Repo威er

3768937r2014 Tenm.App.LEXIS 444,2014 WL

艤 甑 甑 on was∝Йttshed by∽n鯰軋 notbyntte
CRCLE C CONttRuИ 【N,LLC v.Do SEAN or磁 甑e of的画而 ;[31‐heね勘略 a8teement Cm
NLSEN,研 AL.                  not provide dwtt he tttute ofi故 nhaionwas tolled 120

前httmt馳 蝉 Appeaと 即 nttdけ Q塾数
・

C解 蹴

i;と与:盟

II」と写貿鷺胞躙
COn誡 .とLC v.Nttscn.2014T卿。LEXIS 940血eねsues h an ap
(Tenn.、 Nov。 20.2014)

Outtome
Pjbr団駐o呼:Tenll.R、 A"。 P.3[‡ 1]Appeal as of

CoM Attr割述 Jl】重騨 ent題曲は逮呻 皓 Judttent of he Cit軸

Ⅲ 脚 缶Om he cと競 Coutt for Da胡 dson C囃_

No.13Cl165,馳麺曲on V.儀弾 鴫 五,Judge,  政 函 dexisO Headnぬ
〔ア′τittβ Srar9F_?χ ″五″α′′税的 de C(わ暦仇.LLG
クnn F ぐ,rnn ,ガ 0,κ  ,n′ r〕 r「 t rrtr r′ F育ぐ on?,, C市il Plocedwe>.“ >Summary Judttent>Entitlement

as Matter ofhw>Genemi OvewiewM`DT?ヵ ,夕..2θFθ,

C市iI Proced雌 >… >SuHHlary Judttent>BVdens of
Dttosihn:Judgment ofhe Cれ dtCottAtted. Proof>Movant Persw改沌&Proof

Core Teコms
Ci宙I Proced唖 >.“ >Su― ary Judttettt>Burdens of

Proof>Nonmovant PeAuasion&Proof

Govemments>残」sttOn>Eば∝t&0脚誠on>
蜘 ЫI鞍

t011地j parties,deadi益 ,sta憧e of飩乾這o郎,飽
cout hsues, 俺取面n誠的襲 date, saⅥ ngs, days,

sЩttmary judttent=Ilo曲 "mttm亜ce,翌p■鶴,

―
attju砲印甑ほres。 1慟喝 APpeals,te螂

Case Suttl:na暉

Ove面w

HOLDINGSi[1]‐ A legal m画中田試滝e dttm was
bared by he慟 識 面 on date esね blished h a tolh嘔

a8Tement becaltte he  agreement preduded
appl面∝ of the卸地 s statute under Tem.Code

Aan.ミ 28+105(aⅢ;p卜He爵,he印弾cable

別 A瓢正on for summary Jud8ment should be

即 nted if he,le的 ,dep前咄 a―郎 怖

蜘麟嘲解血腱s,and admisdons on mtt tOgeher胡 血

he証池競悦 f any,ShOW hat there is no genume

益ぃ as to any観的』 faCt and ttaを he movmg pa守
is硼側d to a抑屯麒斌 aS a mater of堕駐 Temo R.

C静.P,56,04.Tmessee`Gen明 I Assmbly has

enacted Terttn. Code Ann, S20■ 6‐ 101こ ⅥぬIch is
httnded tO remm he_呼 Judttent burden‐

函鞄 analガCal ttmewOrkね hat司欧れ研占ted

PnOrtO輛
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v.All俺I Pubitg Co.Tenno Code pH■ ■m20‐ 16‐ 101

appltts to瓶ons med on or正雄 Julyと ,2011.20■
辺噂 T°ling attemen偽 饉 gOvemed by conttct

Tenn,Pub.Acts cと,498.         lawぅ and tttr拘申μ説函m requires the∞ urt約

asceれm he鶴観的fhep瓶eso rhe conttacttems

C市il Procedure>.¨ >Su―ary Judttent>BЩdens of are w盟血Ыguous,he meanmg hereofis a qutton of

Proof>MovantPers恥おn&Proof        ぬw,and■ ね he cばs航 おnto m鶴呼t he

contact as witten a∝ ording toね pIれ te螂.An
C市il Procedure>.¨ >Summary Judttent>酌 idm臨呼
Con甜脱逮困 >Absen∝ of輸 儀工Element    山畑函guous conttct mwst be m叫 )苧鯰d as w撮倣

盟血er han組刈山導tO dle mexpressed揃 函れnf
コW See Tem,Code Anl,S20‐ 16=101,    one oFtte郎∝・Ody rhetemsofhe∞nttct are

れ b柳囃 Ш y parOl d鳳理 e礎甑 耐 .

Civil PЮ∝d隆 >Judgmen偽 >S― aり Judttent>  、
Evttenttary Cく 渕敵勘前わ田               Gove― ents>と」慟置on>h的甲観譴∞

C市il Procedure>Appeals>S― aげ Ju(地ment Revttw
別 When∞出鯨山唱a(飽伍te,a cott must asceHain

>Sttndards ofRevねw
andぼ職 erect to the ttJsl撤 e's intent。 側 面 軌

Eviden∝ >hferen∞s&Presu呵西onS>ばeren∝s  cOtt derive儘 腱gislat醜 れ 醜 とom he na髄 1

Evidence>ぽerenc∝ &Presmtto縣 >陥 叩 o弱  and O劇鵬呼 meanmg ofhe s協偵五oり lanttge前航

he context Ofhe甑饒 stattte競的 臓 ny forced or

坦ⅣJ S剛峨 呼 judg▲■ents do not ttoy ap聡 闘 蝉 on subtle叫駐 蔵 血 山 t would extend or httt he
of co∬mess oil appeal,When礎宙ω山略 色e誠 耐 sm∽ 嘘 .r he lanttgeば a飽 亀泣e is

e撹dence presentedね support ot and h叫 邪対敵Л to,ambiguolls,cott COnSme he能血ぜs meamng by
a mttm for ttШ題呼 j』蜘醍軋 甑 appellate∞髄 e粗面函唱 て鵬 bronder statttott sCheme,he亜 stov
vlews the倒硝ence and all reasonable in鍮噸 銹 。fhelむ観孤 On,∝ Ohers蝉 鶴 .

hereとom血 he喚熟t mott favoれ le怖 血e

nollinoving囲.               CoVe_en偽 >卸 sI誠おn>sttmte Of Ы血 戯閣 >

Ttte L議輛

C市1l Pro∝dure>Appeals>Standards of R臼絶w>De Cove―ents>晩 敵 ion>Stattte of Lhi甑山 s>
Novo Rev監】v

Tollれ嘔

Gove―ents>LeJsttOIl>h俺甲 etttiOn

即 Temo Code Andt S 28‐ 卜105fn applies f tte

眼 4狂he∞賤歳醍改n ofas協値俺is aqu鶴散猟oflaw.瓶On is co―enced載血血he由時 L述皿 by a皿e

The sttndard ofК ttwis de=lovo.      Or s協撤e ofH備:協倣瀬.By盈対em乳伽贈 飾 %S28‐ 1‐

105ra)ψplies to pe五ods of h如被don 9試五blshed by
Con髄岱hw>Conttct hterp爵協tiOn>htent     駅ェe ors鶴醜Юfh正血

Con倣岱 Iれw>Conttact h由甲耐鵡甑 >General

aげ強牌                  COunsel:Timotty W.Bwow,NA山 岨e,Tennessee多

forhe appeuan特 chie C働画 瓢 崩 n.
Comtactsヒw>Contract httrp礎協tion>Amb尊罰脇 &
COntaProferentem>Cenera1 0回転却 D離 1l G.To―軋 N輛 曲 )Temessee,for the
cOnmcts hw>Conmct h持叩遭面On>PaЮl酌散瓶鵞appenees,D.ScanNtt etal.
>General(洵 餌 熊 μ

Cove―ents>LegisiatiOn>Stamte Of Lm輛 >
Tollれ嘔

Judges:ANDY D.B日熾岨TL J.,鶴刊直 he
oplmon ofhe∞ば ,mwhich FRANK α
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CI】MDT,R,P.J。 ,M.S.,and VANESSA AGEE Defendants脚盗

“

]fOr prO面 onai n皓聴帥∝ is

JACKSON,SP,J.,joh譴 .                  醜 rch 15,2011,l he date the fedeml Col遭 entered

Juttent叩血 ctte C.Co繭面 帆 LLC
Op面 4 by:ANDY D.BD憫 阻冒         ぐ

!醐
嘘 Deadi離‖

)ニ

Opinion
WIIEREAS,he P瓜 弱ぬ歳 ねettend he醐嘘
Deadi離 胡敵減 西 耐 Citt P函曲Fs道♪ts怖

assert畿散ぉ and winout w成魏 。r releasing h

any m囲贈 叫 defenses ofaay超 岨 曲五Defendant

or any oner即働 磁 ュpatt deFendant may have to

hose daims I・ 33 as Ofhe date of曲 】Attmen峰
and

WHEREAS,he P誼魅 Шdersttnd血誠銑 de C
C∞前図前ott LLCよ通resto witForhe後成散迪of

he us,cott ofAppeals開 曲裁 とctt wheher
n sue defendantt for iegaと 嗣蝉 Cd∝,he
曲囲山函 Dn Of軸曲 l shali be solely hat ofttde

C的 就iOtt LLC.

THERBFORE" 血 ∞囃測航競山血 of he mu倣1

promises ttted五 甑 s Agttment he Pmes agree

as Follows:

1.Thc P劇腱sagree tt he Hl屯 輛 shau be

約led的 血 t hes協仙te ofh成函ね西胡 inotewre
耐 脱 藤れ側 of One Hundred Twenサ (120)的S

aner he u五駆 states Cott of Appealsと om he
6h Chdthasissued an ψmon爵∞1宙叫 a■ 鶴礎s

適sed tt he Uttteヽd Statts ofAm口 ic名 ?ガ vA Brian

wan versIIs Chtt C Co固酌曲丞 LLC.697F.3d
345ぐ

.T…
Date"〉 r Pl耐ぼ 後載邸 tO

螂 誠 daltt for即鶴 ontt negligen∝ ,れ must do

so onorbefore tte猥瀬五M厳函Da俺 .

OPIN10N

Facttl and Procedumと BackBromd

The mt t dscaseis whehera btt agr― ent

between he即魅 pr∝ludes he tth函銀 of he

savngs飽紅te setだo■hと Tena,Code Anm。 §28,1‐

405fa).We agrec Wh tte dtt coЫ  hat he d山唱
agreement dott preclude tthtton Of he鋼 噂
sta価e and ttt he」 れ耐rs legalコ的 耐 ∝輛

is batted by tte… date… 五 he
agrettt.

Ihe defendants h ms case,D.Sean N』 sttL C.Deall

F―att and F― arち N輸 丘 hmtt PLLC
(∞11∝iVdy'N■ senり,prOⅥ ded legal珂四 朗 戯 描 m

for he p饉誼軋Chle c c∞誠叩的乳二LCどChれ
C"〉 五he case of肋激ガdrar9∫ οFИ P″?riじ,α 成
舜,筋締 昭A〃 ■

' 
βみ″あ r・ rA,●やんり,r●ガn" rrrヤ 7nn「

Supp.2d926(M.D.Temう .[孝21 acase brou♪t mder

he Fttse Ctt Act.■℃Ud団 艶 儘 a■eged ttt

Cとle C宙olated he False Ciaね鴎Act 31 U,S,C.§

蜘 ね 益 鰤的ns under a∞ nttct輌h the

餌呼 tO COnttct団蝉 at Fort Campben ML遺町
Base.On Manh 15,2010,the fedemi co離 g口nted

he gOV⑬EInen『s適 on for―嗣 ry Judttent and

foШd Cとle C hable h tte alnomt oFSl,661)423.13.

Cれ腱C appealed to he説 曲 Ch遠.

C撤れ Cm歳 南林ミ血at Ntten was negligent五 益

爵p爵艶戯述on of anie C h he fedemi fahe ciね 胚

鍋航 .On November 30,2010,9腱 le C and Nね強

entered htt a to山 曙 弊 me吼 帝hぬ 角膊ll,des he

Fonowing″曲 entpЮ ぬヽ io弱 :

WttREAS,Hね ば ICme Cl l魁btt he
曲 曲 画 or Hれば 怖 aに ぉgal瓶On頼面

3.No唾 h甑 s Agreement or h he
citcuttnces ttt gave dse to ds Agreement前 戯1

be contted as tt acknowidttent by tty Pa守

hat any c]五m exists or世 口t any ci菰 m has been

拗遺恥 as not beea baredぅ or前u be bared by the

蜘 te of h面脱正orls,[奉41 飽伍te ofrepose,laches,

適 現 estottel,

l ms由創ineね Oneyear a.om dledttofhefedttl oolttjudttali
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or any oherdefense based onhePassage oftime.
On appeaユ,Cれle C has asseied nwnerous isttes,

:凛0前 Of"敵れ relate to he que誠 on of wheher he

5.ms Agreement∞ mpHses the tt agreement面Л∞ut etted h即嘘 ―
a=y judttent to

ofhe P施 胡血resttct to he触 笠ers addressed Nttm and五 h俺中餓聰;he tO曲曙 attment as
precl画嘘 appl絶鵡04 0ftte翻此唱s説範te.Chtt Chereh.                also makes he arttent hat he tt cowtered h

On SeptembeF 21,2011,ChL C flled s遠 軽れ慰 h凸噌 せBt he S歯山G腱dざs dec輛∞ resolved au
lissues h he case so as to ttgger he m面

蛇 of heNilsen for legai malpttctice,C撤淮 C aled a m面 ∝ d

'120 days 
Шd hettmh轟 on date。volШtt d通閣面にSal onね嘔r■ 13,2012,and an order d

V01Ш町 曲nitt was enteredon4顔 H6,2012.

、Sttndard Of殿成ew
The S故血 Ch這t entettd its 9餌函m tt he case d

益 鴎 とom he血1∝ば s ttnt ofy「
?デた″温総 。F2,,7θriじα?ァ 嵐オ Brね冷,7,どr,Cirde TMs劉郎ЮЛ [奉61

と猛 697F.3d345 on October lぅ _mav Judgmeni mmコ Юttn for― a呼C Cο″″s'″″じど力猛
`

2012.The CoM attedthe d胡 ct 9蝋証ぜSjV工騨 ent judttent should be granted f'鼈唸 p腱漁dhtts,
胡血 regard to駒艤liり,but reversed he award of фttSi蘭鵬, at〕swers′ to 拘麟Ю蛉 , and
damages and― anded for a駒 蛇 to reCalculate tte洒随 ssitt on me,together競 h he』岡誠偽,ifany,

amomt ofdamages.

硼 e C ttled he繭 鯰wtth On丸爛 8,2013,

assα色嘔 d』臨 for le騨lm軸四
“
dCe tt he case of

【メ′,胞′S′,′9∫ 0デ五胸″どじ,α ′θtt Bria4 7,ど′枕 (」ircr?

c attM融口ヵ4ととG Hisen ttsponded胡 血aコ耐 血

fOr S―vJudttent as舗山略hatCmec`曲
wre徹劇剛耐 by the conttac倣lm鵬 o■ pemod

ね he to■地 attement.h support of魅 耐 ユ咄
Nitsen s哉刑md[*5]he tttOfSean Nittn.
Circle C oppostt he面 巨on for s―叩 judttent

and sれ面強d he attdavね of Joh Cttes,an owner

of ChL C who slgned he tolhtt agreement on

behalfofChtt C,and ofBatt Wea欧 ぉ,m attomey
mれ減iby Cれle C to evaluate a即 甑 苗譴由山 for

腱gal malpmctte彊れЫ ttsen.Hisen su面爾 a

supplementtl attdavit ofSean雨 lsen前血溢韓 ly.

HIs∬s嗣直on for s―叫 Judttent was heard on

Auttt 30,2013.On Septtmber 18,2013,he嗣
cott enttred an order grantingNiltts m曲だ 嗣 e

C subsequently■led a輛 鞄 血e court to

make融的 』 五ndings of

fact;he面ai co直 山 耐 甑s=耐航 五 an order

entered onNovember 13,2013.

show ttt here is mo genme isstie as to my脚 触』

faCt aれdhathe mottP的 ねmdedtO ajudttent
as a matter of iaH“ Tem.R.Ov.P.56.04.
Temess∝'s Cene盟とAssenbly has enacted Tcm.

Code Ana S 20‐ 1年 101,コ強正th isと Jended to ttFemm

he S― ユy'中 ent蜘曲 雨 鞄 a耐煎函

丘amework to餡 胡 戯 lα溢 回 餌ortt μ,力〃
`y“

μ

Иr′r¢′Pιゎ′笹 じο.々 270 S.W.3d i a∝ m。 2008)1."

Cο′?″9,r,立 dr?″猛 θi: r″ど́_ No_ M201と ぃ01329‐

COA‐R3‐CV点 2012 Tem.App.LEXlS 453.2012 WL

2628617´ 多:f ホヽ  nl r4 Anh T,IIv く or、 つヽ

Tenmestt Code Anllotated s∝ 伍ol1 20‐ 16‐ 101 lpphes
nto嗣

曲暇 aed“ 。
=l or aner July l)20H.201l Tem.

Pub.Acts dL l,98.As饉 輛 waS・led on■■ 8,

2013,he new由拉te appl益 .

TttH弱獣鶯 Code Anao協 ted semon 20‐ 16… 101

即 競d鶴 :

胆 岡 he moving patt who does not tt he

bwden ofproof就 歳 ds協1l pttvAd on tts耐 on for

―
ryJudttent r■ :

(1)鋼雌 attmative ttdence hat negatts m

∝開前皿 elementoFhe=lomoⅥ ngμ礎凸dttmi Or
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2001Й j砂潔郷ユβ″θο々
`・

.696S,W,2d

聰  絆 鷲
僻剛歳腱上mentofhe nommoⅥ ng paHプS説曲 .h tts case,he lanttge of Pa盟

騨 ph Oneば he

那 Smmavjudttents do nottoy aI螂蝉 Onも
o馳 ag_enthttan山 耐 guousi

制 緞 脇    腑 棚 絆鰍 R解l矧

齢
五危Ю礎∝ hererとOm五色e light most Favottble to he ttues F道 Sed h het駈回 States ofAnie孟私露″五
noШnovng pa守・“Ci解齋 砿工/9μ,力ね″οrd И】′み..B道舶 Wall Vttus CIとおCC孟議姦議五 LLこ.69'

F,3d345.ビ T釦耐皿的nD由り.丁朗 虎誠密277S.W,3d359.36`牛 (1絶m。 2009)。

智岬魂堺解路 協解鶏競蹴脇附
服

'″
脇″Sr

,The ttndard帥
帥 蕊 組 → .The lanttge of he last tte陣

ofreviewね de novo,2        
。f paragmph oneね mmdatow and does not conttm

any∝蜘西o郎.

Anttyds

We ind no m函t h Cme Os arttents hat otter
(1)               prottitt of he mⅡ 地 attement create lm函 ons

驚

i滋
瑠 幣 η ∵ 蹴 ♂ 盤 吊 蹴 詔 認 監 駕 認 解 歌 協

織酬肌隠 ‰脇    鶴c力ぬ and胡仕
AnaoS 28■ ■05(お .2

m=mer tty deFenses of tty血 遣 hat DeFendmt.…

河昭 Tol蛇 agreenents are govmed by conttct may have締 血o欝 daぬ ぉ of he date of tts

肺 ,"and heと h鱒鸞ねdon reqЩ res he∞直 to Attment,Wぼ

“

弾鵬iS孤詭0。 1■S羽曲瀬OWi
ぉ劇 肱 山 e撤甑 ofhe ttd∝ `"T¢′″コ?朝α Par脇卵 h型軽e Featt he即氏ば 由歳 約 prestte he

,S力?′′ομ,233S,W。 3d825.829f200分 .rhe conttact plれ面rs dれ園叫
‡91 '′ガ r力?ゴ9/?励咎力/θ籍♂づ

te郎 艇 凹 鵡 iguous,"he m―ng thereof h a ttch嗣 雌 he飽絋te ofl面函 o血弓)器 ofhe血
quetton of law,and■ ね he Cα ttζ ttN歳距 to of tte agreelxlent.■ 疸s geneml lanttge does■ ot

in絶lpret he conttct as Mittn抑的耐軽 toね pl血 曲 he s碑3近C山障 h証t for m頼嘘 chms
t― .情 2 An噸 嘘 uolIS COnttCt must be agr"d wpon by he p菰曲 .

me即碗翻 as競輸
Wraher han              tton tthお

iZed by Chtt C is
unexpressed蜘麟曲m of one ofthe           Non地

五鶴 Agr∝ment._shaⅡf hete― oftte cOntad are aml               l aclqiowiedttent by any
9vidence be ぷ±4的にd. 滋 閉ヮカね わめ吃品 ッlrπれ ,
駒ο

"′
″dr,PT.38S.ヽV.3d

2翻he pぬ att hat“軸 .Code AR4。 S2群Ⅲ1051bヽ dottactttlyh霞・
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Pa噂 的 臓 ny daim輪偽∝ 脳 any dれ has been took efFect aner he facts tt issuc h ttJげ 2畿
臨 吼 haS not been輸吼 or Wtt be bared by he∞吼 here角持,d撤ユupon helaw五 9曲働隕 at he

sttmte Of肱成捌お】器,s協拉te ofrepose,laches,waiver,■ me ofttcね lH硼は,pok泳潟and volun協 呼 rlollSdt h

試 oppel)or any oher defemse based on he脚 醐暖 of htt case.2

血監"駒iS tth ttkeS dearttat he
nOt by tte怖狙聴 agreement acknowl esent case)he歳瞼o亜 c拍団 てο♂rο√怖

前 stence ofany dttl∝ 血e眈血即ftt       SCm面 。
=l hat he toll蛇

agreement"was

to my deFense“ based on he passage oft孟            l° us and∞戯通配 bott he∞曲
“

t and

ndh43血 ths pamttph ttat changes or i面 憔he pr°
fesslonal meJttence bh破 鳩ぅand herefore he sdt

agttement of tt PaFttt h pa盟 即 ph Onギ
需 総 温 器 報 露 亀 匙 解 ぞ 蘊 ¶ 諄 i謬曲 eeね血cates htt the stamte of lれ置協こor

he Ftti∝ are agreett does not硼 範 朧 an The ttd court d回 upon κοF′ο√ fOr b載

acknowledttent ofany dlとn or defense.     pЩ ttμⅨ五dons oflaw thatr輛 Valide Sc,S拷 ¢rどο私233

S.W.3d江 829(能範 oЫ 炉 ぬC郁鶴 OfTemess∝ law

Cとde C assetts社 口t he dtt coM∝遭 五 rel沖唱 applねお腱 to he consmc散瀬 ofa tOlhtt agreement).

u,on the case ofて οも'ど0″
',Sr,rt,И

″′ο,協 力農 ごο“K毬 孤 co碇 dd not孤工btt he factt of he
No.89‐ 152‐11.1989 Tem A帥 .LEXIS 788.1989 present case to he Fac構 ね 跡 たガ We and nO e∬or

M,1駆 006^赴 *l rTenn_Ct´  Aれn´ r)ec^ 19R9ヽ _ here.1

面 ch hvolved an i弱輻m∝ [学 lq p01icy ttat

c皿函鯉dね own deadline for aling劇正t.As to he

efFectば he sav五鰤 Stattte,he cowt詞 腱d upon

Cι′′力′形 , 3ひ′″〃?σriし'"′ rzど9"りη″ソ】3sっ oi″どわた.101
1とnn^ 留 4_49R_W R29_ 負:lrⅢ rTど3nn lRO()ヽ for he

propod航 的 t he saⅥngs飽如te appl回 to

飽 mtOry,nOt to conttacmal,1枷正拘画olls.穐sl吼 1989

Tenno App.LEXIS 788.1989 WL μ路006t革 14.All

ofMs,KosとoTs cl孟蔭 agattst dに h熙翻的e company

were bared by he pohcy霞岨亜ons,1989 Ten乱

ADD.LEXIS 788.rWLl航 *5.The cout wcnt on to

hOtt hOWever,血 at he d鯉 蔭 敵 れ 弱 血 he

h醒 田e conttact had亜 9帥Lc洒曲lね 説拉弱 made
agれst heね理狙∝ agent.1989 Tem.Aっ p.瞬涎 S

788。「WLI at*6.

As he rOざ r。′ 飩 noted,he ttlatte ttcted蜘 魏 隔 rOader― ov scheme,he Hstory
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apptts[‡ 1刻 tO瀬ぬ Of hI協重on軸肌 説ed by晩飾 輌血 he ttmE Ofan Opmon的 齢1魏 a盟
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1N THE MATTER OF:

SECRETARY OF SrATE

BEI COMMUNICAT10NS,INC。

ESSEE ALARM SYSTEMIS CONTRACTORS
AT NASHVILLE,TENNESSEE

RECEIVED

B常ハ濤P92016

)

)

)

)

)

肥甜眠を辞埋舜懸冤鍵だ署艦
Docket No.12.34‐ 135990A
ConPIaint No.2015003281

RESPONDENT BEI COMMUNICATIONS,INC.'S PETITION FOR
RECONSIDERAT10N

Pursuant to Tem.Code Am,s4‐ 5-317 and Rule 1360-0牛 0卜■8 of he Uniform Rules

of Procedllre for Hea五 ng Contesttd Cases Bcfore State Administtative Agencies,ResPondent

BEI Commuttcations, Inc.ぐ tBEI'' or“Res,oЖた耐'つ)hereby submits his Petition for

Reconsideration and respecrully moves the Tennessee Alarm Systems Contractoぉ Board(tFhe

Boardり to reCOnsider tts Fina1 0rder entered on May 4,2016..h funher support of its Pctition

for Reconsideration,BEI nies the Amdavtts of David lffergan and Nava lfFergan(attaChed

hereto as tthibit l)and the ttanscrゃ tof heツ坤ri1 22,2016 pЮ ceedings(attaChCd herett as

Etthibit 2)。 SpeCiiCally,BEI askstthe Bbard tO爵 並 eW the addttional ewidence presented)

consider that no harm to he public reslttted lrom the宙oladon at issuc,alld cvaluatc wheher the

penalty of$25,000。 00 is appropriate in light ofthe drcumstances ofhis case.

L

STATEMENT OF FACTS

ThiS matter was heard on Ap道 122,2016 beFore he■ oれOrable Leonard Pogue,

Administrttive Law Judge,After hearing testimonyと om Cody Vest,Executtve Director for the

Bottrd,Regina 01dhamぅ Pattlegal For he F£ gal Division of the Tennessce Department of

Commerce arid hsurance,and David lfferg甑 ,PreSident and CEO of BH,血 e members ofthe

1



Board found BEI in violation Telln.Code Am.§ 62-3-303 for providing monito五 ng serviccs

wihout a license ttld assessed a ci斌 l penalty ofTwenサ‐F抒c Thousand Dollars($25,000,00).

BEIis a p五vatc security company hat is duly licensed win the t麒 as Depanmellt of

PuЫic SaFety,As a pr市ate secu五げ company,BEI orers a wide range of services,including

secu五ty fences and interactivc remote surveillanceo  On January 27, 2015, a formcr BEI

e】mployee,who was ttrminated for cause,■ led the Colllplaint at issue win the BOal・d,alleging

that BEI、vas doing business in TeF11leSsec w■ 1lout a license. BEI receivcd notice of the

Complaint in February 2015-approxと 凛誠ely two months aner BEI had ceased■ s tiコnited

operations in Tellllessec. BEI had previously provided video monitodng servicesぅ 豊om APil

2010 tttough December 2014,to an autoHЮ bile dealershや in MCmphis,Temessce,whtth was

owled and opげ attd by AutoNation,Inc。 (`｀
A』bNatioけ .

Before ent孤ng into ttt contract wtt AutoN孤 on d′b/a Dobbs Nissantt Nava lffergan,the

C亜ef Hnaicitt Ottcer for BEID C° ntacted he Board'som∝ t。 ねquire wilether BЫ needed all

additional license to provide its proposed video rnonito五 ng scwices in Tennessee. MIs,IfFergan

was told by sorneone in he Bo孤 d'S OfFice hat BEI did not need addibnallicensure to pЮ vide

video monitoring services alone.                                                   ´

Based on■ s findings,he Bcard offered BEI a sedemett hЮ ugh he entり of a Consellt

Order.  BEI did not agree to the entry of Consent{Э rder because, arnong oher reasonsぅ  it

contained inaccurate indings of fact. Specittcilly,the Conseilt C)rder erroneously concluded

tllat BEI had conducttd busincsざ in Ternessee for appЮ 斌mattly dgllty‐ three(83)monthS・

(attaCIled hereto as Exhibit 3)。 On Febmary 18,2016,the Temessec Dcpartment ofCommerce

and hskrancc cthe Departm団 五")二led foll.lal dSCiplinav charges against BEI for engaging in

Ш工icensed activity,

2



At the Apri1 22,2016 hetthg beforc he Board,the e五 dence showcd that BEI had)in

fact,provided vidco monitoring services in Tellncssee for approximately ttAy― six(56)monthS〕

witiЮ ut any resuiting h∬ m to its customer or the public at large.I(Tr.V01,1,PP.21:19-22:12)。

However)becausc BEI was not represented by counsd,the evidence presented at he hearing

does not completeけ 工h五nate the drcunsttnces su∬ olェnding BEI's timited opcrationsね

Telulessee. For instance,the affidavl tesimony ofNava lffergan,BEPs ChiefFinancia1 0fficer,

showsthtt BЫ
う
s unlicensed act市 iサ waS the resuit oFan honest mistパ腱.rshc had testiied証

he heattng,Mrs,Iffel・ gan would have prowided the fbllowね g proo長

● BEI has maintれ旺d License No.B-0852と wih the Texas Department of PuЫ ic

Sa腱サ ShCe JanuaFy 10,1997:

o Prior to BEI entering into he conttact斌 h AutoNation dん ′a Dobbs Nissan,she

contacttd the Board'soぼ ice inコnidi2009 to inqutte whether BEI would need an

additお nallicense to provtte競 deo moni約重ng services in TenFlcsseei and

● Based upon whatshe was told by sorneone in the Board's office,she then ad宙sed

BEI,in her c鶴翔civ as the cFO,that an additね nal hcense was not nceded to

pЮ宙de宙deo monitottng h Temessee.

(Affidavh of Nava lfferganぅ ¶¶牛9),David lffergan's ttsthЮ ny tt the hearing coHoborttes

NEIVa lfFergm's attdav五 俺stimony and reinforces that BEI conducted business h Temessee on

a good faitt bdkガ hat h was in comphance就 h the Board's rules and regulations.(Tr,v。 1.1,

pp.3&5-37:18;Afflda甑t oFDavid珀壁brganT¶ 7-9).

Although it appears that his was not considered by the Board tt he hearing,it is

impo前ant to nott that hc Board's Rules underwent an amendment soon ancr MIs.Iffergτn

contacted the Board's office. On May 26,2009,Rule 0090--1_02 was arnended to add ne、 v

dea五tぉns,including the ttm“ Burgiar Alarm SysttmD"W腫 ぬ was derincd as“ a4alaml or

l At thc hearing,Cody Vest,Execut市 e Director for the Board,testiaed that“ no other complaints had

been iled"against BEI and that she had never“ heard ofany pЮblems"witt BEl。 (Trt VOi。 1,・ pp.21E19-

22:1).
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monitoring systenl)including but not liinited to access controlぅ having the p五mary ftlnction Of

dctecting and/or responding to crlergencics other thall are,'' S♂ 92009Tぷ「REG TⅨT 138679

SS)(attached hereto as Exhibit 4).The fact hatthe Board's Rulcs werc amended and wentinto

effect aftcr BEI contactcd the Board's omce regalding licensure require,nents suppoHs BEX's

gOod Faith basis to conctude that the Boal・ d's nilcs and regulations concerning alarnis were not

applicable to its vidco monitoring sewices.

H.

LAW AND ARGUMENT

A.   The nddttional evidence demonstrates that BEI coElinitttd an honest
nistake.

Because BEI was Шばepresented by colinsel at tlle initial hearing,the Board should

considerthe addhnal evidencё  presentcd by the amavれ testimomy ofDavid ttrgan and Nava

lfFergan,Tttough hcと amdavね,it becomes apParcnt that BЫ 's limited operations in

Terinessec begtti on a good faith belief hat he type of video IIlonito五 ng services provided to

AlltoNttion didれOt ttquitt licensure by the Board.AldЮ ugh a viol航 lon oF he Board's Rules

occured as a resu■ of this lnistakcn interprctation ofhe law,the tesimony of Mr,IFersan and

MIs,Iffcrgtt displtts a gcnuinc a確 岬 tto cOmpけ wtt Temessee law.(S99 Attdavit ofDavid

lfFergan,¶ l17‐9,AfFidavit ofNava lffergan¶ ¶8‐9).

Notwihstanding thc foregoingぅ BEI is a ttcensed Texas private secu道 サ contractor,and it

has mttntained益 hcense for appro苅 旺雌 ly ni無施cn(19)yearS。 (Aridavtt OfDavid lrergan,¶

4,Arida宙t ofNava Iぼergm¶ 4).BH'S ttStott of cottpl勘 旺e前h another state's applicable

regulatory rules indicates BEPs wlllingness to conduct tts busttss iegally. BEPs history of

complねnceD C° llpled with tts good faith belicf hat the Bcard's Rules were inapplicable to its

video monitoring services,denionstrates hat hs violadon was ncithtt wilitti nor purposettI。
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BЫ's honest mistake regal'dingthe status ofTemessee rawis completely plausible in light oFthe

a:nelldments thatthe BoΥ d's Rules underwentin 2009。 (Exhibit 4).

B.   BEI's violation resulted in no harnl to its sole customcr in Tennessec or to the

public at iarge。

Tellness∝ law chal・ ges the Board to consider several factors in determining tlle issuance

ofa d工I Penalty,Those factors,as outlined in Tclul,Codc A皿 1.§ 56-1-308(b),state:

h assessing clvil penalties,hc followねg Factors mtt be consideredi

(1)Whther he amoulitimposed will be a substalitial ecorlomic dcttrttntto the
violator;

(2)The circunstances ieading to he撹 olaioni

(3)The seV∝ iV Ofthe viol航航 and the五sk ofharm to he publici

(4)The eCOnOmic beneits gttned by tlle violator as a result oflloncomPliance;    _
and

(5)The interest ofhe public.

2 Additbnally,Tem.COdc Am.§ 62-32‐320(b)and Rule 009〈 }■え 01(5)of the BOard's

Rules pro撹 de that hc Board“ shall constter thc degtte and extent of harm caused by the

宙oladon"when dctemining“ the atlount ofany civil penalげ tO be assessed.'' Sg?Tem.Code

Am,§ 62‐32-320(b),Tern,Comp.R.&Regs.0090-02‐ ,01(5)(emphasis added).

HeFett he re∞ 1・d ttveals that the membeぉ of he Board ttled to makc he ttquisi俺

indings concerning the degree and extent of haH二 二caused by the violation. The Fれ 領工Order

lacks any specinc andings conce耐 ng he degree and exttnt of ham caused by the vblation.

(Jθ?ξ?〃?″ι7J′ノFina1 0rde⇒ ,As evidenced by the he鵡 ng ttanscript during its delibα ndons,tlle

Board did not engagc in any discussion at an concermng whether BEI's non∞ mpliance causcd

叫 haim。 (Tr`V01・ 1,pp.54:1‐ 57:21ヵ 58:5-63:14 and 66:11-72:20).

In rea(れing its decision to assess a c市 il penalty,the Board's deliberations Phmarily

focused on two factorsi economic deterrent and he economic benefits g工 ned by BEI。 (Ti V01.

1)pp.5815-63:17)6&11‐ 7220 and 73:14-74:8).Desttte guidance from the Departlrlent's
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counsel,2 the 13oard completely disregardcd thc factors regarding the risk of ham to the public,

inttrest to the public,and morc importa五 ly,he degree ttld cxtent of harm to he public.(Tr.

Vol.1,pp.54:1-57:21ぅ 58:5-63:17,64:15‐ 65:20,66:11-72:20 and 73:14-74:8〉

The Board's failure ttone to delberate,or even mention he issue of the degree and

extent oF harm warralits ttconsideration.h fact,that ovttsigllt be8S he question― what is t隆

jusinca償。n for such a severe civil penalty wllea no llarm resulted to the public?Indeed)BEI

only seⅣ ed one customer in Temessee,and the Complaht was not iled by eitter hat lonc

customer or a prospective customer.hese lindisputed facts,couPled win he negligible degree

andexttnt ofham atissue in hね case,support granting reconsideration in this case.

Byねiling to give consideratお n to the dcgree and exttnt of harm resulting from BEI's

noncomphance,the Board dki not色 1五II its statttory obligations in assessing the civil penalty.

As obsewed by the Temessee Co■H ofAppealsin Tο′′?sοη,T9′?η9∫Jι9 D9P″ οデ(テοttμCr乾 と

力は,No,M2014,00439‐ COAR3CV,2015 WL 176424,at*1(Tem.Ct・ App.Jan,13,2015),

The attion of the ad面nistrative body may be reversed or modiicd only upon a

determ山瓶on hat he ttdon was:(1)in vお lation oF constitutional or statutory

pro宙sionsi(2)h ex∝ SS Of Statutory autho重 サ ;(3)he reSu■ Of an uniaw倣 1

procedurei(4)arbi憤劉y Orcttdous,or(5)unsuppotted by material evidence.

2● iting Dθ″ο〃b″9,ど′夕,ユ猛ガ/0。 お

'1/豹
,テ偕 Иど″p?,亀 206S,W.3d42,46(Tenn.Ct・ App.

2005〉 ″,♂Jワノフ・説 ?′bノ Cο″μウ′沢じどンを
“
9ガ 2,813 StW.2d462,464(Tenll・ Ct.App.1991))

(atttChed hercto as b【 Hb五 5).働餌範 爵C04S置ばation in tts mattcr would PЮ vide an

oppormmty fOr he Boa14d's membersto meani弼 角lly discuss,and careAilly weigh,he minimal

extent and degrて 〕e Ofharrn present in tllis case,reassess the c市 il penalty,and enter an amendcd

2 Dulng the hearing,he Department's counset acknowledged hat it“wtt not assehing thatthere was a

reat risk ofharm''in this maier and reminded the Bottd that“ your iaw also requires you to determine the

degtte and extent ofharm."(Tr・ Vd・ 1,pp.47:14■ 7 and 66:6■ 0).
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Fina1 01・ der that includes andingS Offact and conciusions oflaw on the issuc ofharm。
3 T、

huS,the

Petition lbr Reconsideration should be g″ mted.

The Board should evAluate whether thc c市 遣 penalty oF S25,000 is
commensurate lvith the violation at issue,

Without any delibel'ations regarding the publtt interest or thc degree and extent ofharm,

reconsideration is appЮ priate as h would permttreview ofthe c市 il penalty.Tllc evidence sIЮ ws

that BEI co】 nmitttd an honest mtttake by conducting宙 deo mo述 toring to onc customcr in

Temessee,帯hich resulted h no ham to the public。 (Tr,V01・ 1,pp.21:19-22112 and 47:14… 17).

Even iftte Bo孤d diSmisses BEPs contention hati祐 宙olation was an honest mistake,the record

illustrates that thc degree and cxttnt of harm at issue in ths case was■ linuscllle.  Several

mdisputed facts in he record suppott this conclusion. First,BEI Provided video monitoring

selwices to one custorner at one locaion. Second)the Complaint was not inidattd by a thcn‐

cuvcnt or pЮspective customer.Fね Лtt BЫ had ccased tt operations inTennessee atthe time

ofthe■ling ofthe Complaint.

h light of the foregoね g)recons置∝adon ofthe Fh証 Order is wHantcd.The Board's

assessnent of thc$25,000 civil penal,Substant』 ly ottighs the宙 ol瓶on at issue一 a Fact

bolstcred by hc absence ofharm to the public.Alhough BBI recognizes he Board's authority

to issue penahies for 1lollcompliance under Tem.Codc Ann.§ 62‐32‐319,Temt COde Amos

62‐32-320,and Rule 009む
―

_01 0f the Bcard's RuLs,the appro炉施 remedy h hね case

balances BEI's noncompliance胡 h the negligiЫ e d鴫洋e ofham to ttt public.BEI PЮ 宙ded

五ss∝宙ce to one(1)cuStOmerin Temessce for appro遺 mately五食y,s故 (56)motth Wittout a呼

3 Aitemativett due to the amendment to he Board's Rules aner BBI cO:担 taCted the Board's om∝ tf)

inquire whetller licensure was requittd for its video monttDring services,it is tikely that BBI was

informed that it did not need a license For its services. Based on the undisplited facts,the absence of

harrn,and the amendmentto the Board's Rules,the Board may detcrmine that it is appropriate to reinand

this lnattcr back to the〕 BoaⅢd's Office for negotiations ofthe entiy ofa Consent Order.

C.
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complaillts and wihout any haliRltO he public.Atthough BEI silould have been compliant with

he Board's rules and regulrations p五or to his matter,it is nottwoHhy fl・ om a safeサ ,reliability

and public interest ttandPom that his Comp面 1lt was not ttled eit的由 y a cus怖ェ礎rOra hamed

Hlcmbcr ofthe public,Raher than lbcusing on a dispute between an employer and a disyuntied

employecぅ the Boardつ s focus here is more appropriattly placed uPon he public's safety and wen…

being.hstmct市 ely,hep重mary purpose ofhe Board's authority is to assure the ttcompetence

of individuals or companies otting alaHn systems and sewices to the ge趙 al public"and to

`やrOttCt thc safety and seclれ rity"of∞ nsumers.晟孵 Telln,Code Aan.ss 62‐ 32‐302&62‐32-

307(a);BOard Rule 0090-01-=01.

h his case,the facts do not ment a severe civil penalty.Accordingly)a grant of the

Petition lbr Reconsidttation is approptta俺 .

IH.

CONCLUS10N

For the foregoing reasons,Respondent BEI CoHlmunic証ねns,hc,respedfully ttques偽

hatthe Board grantits Pethion for Reconsideration.

RespectAllly submitted,

BttRSNOWIIP

By:
J.Malone,No 013874

meivintmalone@butlersnowocoln

Ashond T.Davis,No.28001
蔦隔nti,davis@butと針醜OW.com
The Pimacle at Sympho■ y Place

150「劇甑rd Avenue Sou血

Nashville,TN 37201

(615)651‐ 6700

Иす′οr,,9ノ∫力r父9∫Pο刀[′9ηどβ】/

Gο距陣″れた
'′

わ々 s,力a
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CERTIHCATE Or SERⅥ CE

I hereby cettify hat on M呼 4,2016,a meand∞Hcct∞py ofhe Foregoing document was sent

via Hand― Ddivery ttVoF US Mttlぅ posttge prepttd,to the Following:

Robyn Lyme Ryan
Assistant CeneraI Counsel

Depattment ofComttlerce&Insurttlce

500 James Robertson Parkway

D郷げ CrockettTower

Nashville〕 Temessee 37243‐0569

4漁励の
T.Davis

3125836avl
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BEFORE THBTENNESSEE ALtt SYSTEMS CONTRACTORS BOARD
ATNiS呻 L TEN耐碍SEE

lN THE MttWER OFi
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