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June 30, 2008

Mr. Mike Catalano, Clerk
Tennessee Appellate Courts
100 Supreme Court Bldg. 
401 7th Ave. N.
Nashville, TN  37219

Re:  Proposed Supreme Court Rule Governing the Appointment 
  of Guardians ad Litem for Minor Children in Divorce and 
  Post-Divorce Proceedings

Dear Mr. Catalano:

The Memphis Bar Association commends the Supreme Court for proposing a rule regard-
ing Guardians Ad Litem (herein referred to as “GAL”) which is clearly thoughtful and con-
siderate of children in matters of divorce, the judiciary who preside over such cases, and 
the attorneys who are appointed to represent the minor children. We genuinely appreciate 
the time and efforts of the drafters of this proposal.

A subcommittee of the MBA’s Divorce & Family Law Section, which included GALs, 
family law practitioners, and judges, reviewed the proposed rule and suggested proposed 
comments, which the MBA House of Delegates and Board of Directors has endorsed.  
Although overall we are supportive of the proposal, we respectfully submit the following 
remarks for consideration.

1.  The proposal sets forth within the “Definitions” provision that the GAL shall assist the 
Court in making a determination for “the best interest of the child”. In contrast, within 
the” General Guidelines”, “Conflicts of Interest of the GAL”, and “Duties of the GAL” 
provisions, it is set forth or there is reference that the GAL “shall represent the child or 
children.” 

 We strongly agree with the proposal’s definition that the role of the GAL should be to 
assist the Court by representing the best interest of the child or children. In such repre-
sentation, the GAL often stands in the shoes of the child to protect the child. However, 
what may be in the child’s best interest may not always be the same as the child’s prefer-
ence. In such instances, so to avoid apparent conflicts, pursuant to the Tennessee Rules 
of Professional Conduct (herein referred to as “TRPC”), there needs to be a mechanism 
in place to address such an issue.  
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  Historically, Attorneys ad Litem have been appointed for this very reason, to represent the child’s 
preference thus allowing the GAL to continue to assist the Court while representing the child’s best 
interest.

  We respectfully submit that to clear up this potential confusion, the Rule should remain unchanged 
in the “Definitions” provision, and in the other provisions where there is reference to the GAL “rep-
resenting the child or children,” it should rather be worded that the GAL represents “the best interest 
of the child or children.” Further, language could be added such as, “If the child’s preference differs 
from what the GAL deems to be in his or her best interest, then the GAL shall have the duty to im-
mediately address this issue with the Court and Counsel for the parties.”

2. The proposal sets forth within the “General Guidelines” provision that the GAL shall act in accor-
dance with the TRPC. The “Conflicts of Interest” provision sets forth that the appointing Court must 
determine that the GAL has “no conflicts of interests under the Rules of Professional Conduct.” In 
contrast, additional language of the “Conflicts of Interest” provision sets forth the term “conflict(s) 
of interest” without reference to the TRPC, and moreover describes such term to be without limita-
tion. 

 We support that the Rule should define the term “conflict(s) of interest” as outlined in the TRPC. 
We are concerned that by not continuing to define this term as such throughout the Rule, parents 
who disagree with the position of the GAL may be encouraged to create conflicts with the GAL in 
order to manipulate the process in their favor. Respectfully, we submit that to avoid any potential 
for misinterpretation, anywhere that the term “conflict(s) of interest” appears in the Rule, it should 
be followed by “as defined within the TRPC.” 

3. The proposal sets forth within the “Definitions” provision that the GAL shall assist the Court. In 
contrast, the proposal sets forth within the “General Guidelines” provision that the report of the 
GAL is to assist the parties and shall be submitted only to the parties. 

 As stated previously, we strongly agree that the GAL should be appointed to assist the Court. It ap-
pears somewhat confusing that the guidelines provision states that the GAL is to present his or her 
written investigation results only to the parties to assist the parties. We are of the position that in 
Toms v. Toms, 98 S.W. 3d 140 (Tenn. 2003) the Supreme Court correctly set forth guidelines and 
rationale for the report of the GAL. In relevant part, the Toms decision states:

 “Although a guardian ad litem’s report is not admissible evidence, we hold that such a 
report may be reviewed by a trial court. To hold otherwise would effectively undermine 
the important role played by a guardian ad litem. A guardian ad litem’s report is a tool to 
be used by the parties and the court. 
 …it assists the parties in preparing for an evidentiary hearing. The report also may as-
sist the trial court by providing an overview of the evidence and by allowing the court to 
determine which of the issues are contested.”  98 S.W. 3d at 144.  (Emphasis added)

  In addition to assisting with preparation and an overview of evidence and contested issues, the 
report of the GAL also plays an important role for possible settlement and a source to express the 
child’s preference. 
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  Further, the language of the proposal sets forth that the report of the GAL is to be provided to the 
parties. Counsel for the parties may benefit from reviewing the report and counsel may keep such 
report confidential. We are concerned that providing the report to the parties, as opposed to Counsel 
for the parties, may unintentionally leave the report vulnerable to lack confidentiality, or potentially 
be read by the child, or worse, used by a parent to confront the child with his or her disclosures.

  To cure the above concerns, we respectfully submit that with regard to the report of the GAL, the 
Rule set forth, “A report prepared by a guardian ad litem shall be provided only to counsel for the 
parties and to the court; the report shall not be filed with the court, nor is it admissible into evidence 
at trial except for impeachment purposes.”

4. The proposal sets forth in the “Compensation for the GAL” provision that fee disputes should heard 
promptly by a Judge other than the appointing Court. 

 We strongly agree that if there are disputes regarding the fees of a GAL, there should be a prompt 
hearing. However, we believe that the best Court to hear such a dispute is the appointing Court. 
We believe that the appointing Court, who has heard the details of the case and therefore is most 
familiar with the level of its complexity, can also make the most informed ruling as it relates to the 
reasonableness of the fees associated with that case. 

 Therefore, we respectfully submit that the language setting forth that a prompt hearing should be 
held if there is a fee dispute should remain, however that there need not be the requirement that the 
same be conducted by a judge other than the appointing court.

5. In the proposal’s “Orders of Appointment” provision, the language sets forth that the appointing 
Judge shall require the parties to pay “a sum” necessary to compensate the GAL. In contrast, in the 
same paragraph, there is reference to a “deposit” for expenses. 

 We are concerned that the term “sum” may be misconstrued to be a total for all fees of the GAL. It 
would be very difficult for the appointing Court to know at the onset of the appointment what the 
total fees of the GAL shall be. It would be reasonable for the Court to contemplate generally what 
the anticipated initial fees may be for the GAL, and to require the parties to pay such amount.

 In keeping with our interpretation, we respectfully submit that instead of using the term “sum,” the 
Rule use the language “initial deposit.”

6. Lastly, there are two points in the proposal where there is some confusion as to reference. 

 One, the “Orders of Appointment” provision section (1)(iv) references Rule(c)(6). We could not find 
Rule (c )(6) within the body of the proposed Rule.

 Two, the “Conflicts of Interest” provision references the attorney ad litem. The attorney ad litem 
is not defined within the body of the proposed Rule, nor is the attorney ad litem addressed in any 
other provision of the proposed Rule. Since the definitions and duties of the attorney ad litem are 
not defined within this proposed Rule, it may be difficult to determine when conflicts may arise for 
the attorney ad litem, under this proposed Rule. 
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Respectfully, we therefore submit that references to Rule (c )(6) and an attorney ad litem be deleted.

Thank you again for the opportunity to express our comments. Please feel free to contact us for any 
questions or for continued dialogue regarding the proposed Rule.

Yours very truly, 

Amy Amundsen, President    Aubrey Brown, Chair
Memphis Bar Association     Divorce & Family Law Section

Hon. John R. McCarroll, Jr.    Hon. James F. Russell, Jr.
Circuit Court, Division I    Circuit Court, Division II

Hon. Robert L. Childers
Circuit Court, Division IX
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Fax 
(865) 546-5650 
May 14, 2008 

LAW OFFICE OF 
K. KARL SPALVINS 

Counsellor and Attorncy at Law 
Suite 405 

Walnut Building 
706 Walnut Street 

Knoxville, Tennessee 37902 

Telephone 
(865) 546-5545 

Mike Catalano, Clerk 
Tennessee Appellate Courts 
100 Supreme Court Building 
401 7' Avenue North 
Nashville, ?N 37219-1437 

RE: Guardian Ad Litem Conundrum 

Dear Mr. Caralano: 

As a legal profession we should rethink our current and proposed rule changes regarding 
guardian ad litems (GAL). Opinions differ under what drcumstances a GAL should be 
appointed, their duties, their functions within the court system and how they are to be paid. 
Also, what limitations, if any, are to be placed on judges on what information should be heard 
and how they should consider evidence. 

The issues rased by divorcing parents relating to the welfare of the ch~ldren are important to 
the children, the parties, the legal system, our state and our civilized society as a whole. 

We articulate our allegiance to due process and effective assistance of counsel. We provide an 
attorney to all who are in jeopardy for a loss of life and liberty (child physical and mental 
abuse), except to the most helpless members of our society, our minor children. Custody 
decisions not only affect liberty but also their physical and emotional well-being. 

The system needs changing. The current proposal, while made in good faith with lofty 
intentions overlooks underlying principles. These principles are fair representation for all. 

Has the time come to go from a GAL system to an attorney ad litem (AAL) system. Let the AAL 
investigate, prepare and present the evidence for the children and put on proof, cross examine 
and argue. That would leave the judges to concentrate on making decisions about the 
admissible evidence. The AAL should be funded as the criminal public defenders are now 
funded. The constitutional protection AAL would provide are the same as those provided to 
criminal defendants. Certainly our children deserve the same. 

Most Sincerely, 



LINDA G SHOWN 
Attorney at Law 

Suite 5,332 Sanderson Street 
P. 0. Box 299 

/7'2pog-w'Iba-4m 
Alma, Tennessee 377014299 

(865) 981-9966 

May 14,2008 

Mike Catalano, Clerk 
Tennessee Appellate Court 
100 Supreme Court Building 
40 1 7m Avenue North 
Nashville, TN 37219-1407 

RE: Proposed Rule Governing Appointment of Guardians Ad Litem For Minor Children In 
Divorce and Post Divorce Proceedings 

Dear Mr. Catalano: 

I am writing to voice my concerns over the proposed rule governing appointment of 
guardians ad litem for minor children in divorce and post divorce proceedings. 

My primary concern is that the proposed rule limits representation of a minor child by a 
lawyer as it provides that a lawyer will serve in the role of next friend and not in the role of 
advocate. I cannot agree that a guardian ad litem should present the case as a fact witness. I 
think that the proposed rule should be aligned more closely with Rule 40 of the Rules of the 
Supreme Court. I am enclosing an article that I shared with the Knoxville Bar Association to 
highlight the differences in the proposed rule and Rule 40. 

Secondly, I think that any report produced by the Guardian Ad Litem, if one is prepared at 
all, should be filed with the court and made a part of the trial court record. This assures fairness 
in the proceeding, and pmvides the Court with a tool to be used m r d i i g  to T o m  v. Tom, 98 
S. W .  3d 140 (Tenn. 2003). If the guardian ad litem acts as next friend, then it is paramount that 
the report be filed and presented to the Courf as well as the parties. The reasoning used by the 
Court in T o m  remains applicable and I do not understand how or why the proposed rule would 
change the rule of law regardii the report, especially since the proposed rule makes it 
incumbent upon the guardian to prepare a report. 

Finally, I ask you to consider that in a divorce case, we are dealing with two presumably 
fit parents who have a fundamental right to rear their child as they see fit. It seems that the 
proposed rule is expanding the role of guardian ad litem to that of purem putriae when perhaps 
certain factors outlined in the proposed rule allowing for the appointment of a guardian ad litem 
have not risen to a level to justify intervention. I think the proposed rule outlining circumstances 
for appointment of a guardmn ad litem should be more narrowly tailored to provide for 



appointment of a guardian ad litem only when circumstances suggest dependency and neglect as 
defined in T.C.A. 37-1 -102(12). 

Thank you for the o p p o h t y  to comment on this proposed rule. 

With kind regards, 

Linda G. Shown 

Enc. 



GUARDIANS AD LITEM-Advocate or Next Friend? 
Linda G. Show 
Igshown@bellsouth.net 
981 -9966 

If you have practiced law in juvenile court, circuit court, or chancery court, you 
have pmbably had an opportunity to pmctice law as a guardian ad litem. I consider it 
some ofthe most important work that we as altorneys perform. However, 1 recently 
became aware of importaut changes that may be coming to the divorce law arena 
regarding the appointment of guardians ad litem for minor children in divorce and post 
divorce proceedings A deadline of June 30,2008 has been set for comments on the 
pmposed rule governing the appointment of guardians ad litem for minor children in 
divorce and post divorce p m x d n g s  c-tly unde~ consideration for adoption by the 
Supreme Court. You can view the proposed rule by vising the website for the 
Administrative Office of the Courts at www.tncourts.~ov. 

With the advent of Rule 40 of the Rules of the Supreme Courf I think that the 
-tation of children was elevated to a level that was long overdue. After all, we 
are attorneys, and we are bained to t h i i  and perform our duties like attorneys. When I 
reviewed the pmposed rule pertaining to representation of children in divorce and post 
divorce proceedings, it became clear that the duties of a guardian ad litem appointed in 
circuit or chancery unui will be vay  differ~nt h m  thost duties of a guardian ad litem 
appointed in juvenile court. One would t h i i  that consistency acmss the court system 
would be an important consideration for the pmposed rule. Here is a short comparison 
of the two rules: 

First, in juveoile court, the role of guadian ad l i  is advocate; i.e, performing 
the role of guardian ad litem as an attorney and doing those tasks inherent to the work of 
an attorney. The definition of a guardian ad litem clearly supports this premise. In Rule 
40(b)(1), a @tan ad litem is defined as ". . . a lawyer appointed by the court to 
advocate for the best interests of a child and to ensure that the child's concerns and 
preferences are effectively advocated." 

Compare this to the definition of a guardian ad litem in divorce and post divorce 
pmxedhgs where the key tem of advocate is missing 6om the definition of guardian ad 
litem. The proposed rule defines a guardian ad litem as ". . . an attorney, licensed to 
practice law in the state of Tern- and in good standing, appointed by the court to 
assist the court in making a -on for the parenting and best interests of the child, 
including child support, allocation of parenting mponsibilities, and establishment of 
residential schedule." The mle of the guardian ad l i  is the mle of next fiend. 

Another key dierence in the rules is that a guardian ad litem appointed in 
divorce and post-divorce proceedings can look forward to testifying as a fact witness. 
The pmposed rule in m i o n  (c)(3) states: " ~ o t w i t h s t a n d i  the foregoing, a guardian 
ad litem may testify at a bid or hearing as a fact witness pursuant to the Tennessee Rules 
of Evidence, and shall be subject to cmss examination." Contrast that to the rule in 
juvenile court, where Rule 40(f)(l) makes it abundantly clear that " [A] guardian ad Litem 
may not be a wilness or testify in any proceeding in which he or she serves as guardian ad 
litem except in those e- circumstances specified by Supreme Court Rule $5 
EC 5-9.5-10 and DR 5-101 ." The rule states that a guardian ad l i  is to serve as a 



lawyer for the minor child. Serving as a lawyer to the minor child is clarified further in 
Rule 40(f)(3) which states: "mhe guardian ad litem must present the results of his or 
her investigation and the conclusion regarding the child's best interest in the same 
manner a. any other lawyer presents his or her case on behalf of a client: by calling, 
examining and cross examining wilnesses, submitting and responding to other evidence 
in conformance with the rules of evidence and making oral and written arguments based 
on the evidence that has been or expected to be presented." In other words, a guardian 
ad l i i  in juvenile court has to support his or her position regarding the best interests of 
ike child with proof mat is wmpebmt and presented in court-hemay is inmded to be 
and is gTeatly reduced. The rule clearly specifia that the child is the c l i i t  of the 
guardian ad litem. 

It eppeers that the intention of the proposed rule for the divorce and post divorce 
pmcedings is to limit representation for the child, and in fact, the proposed rule does not 
delimeate the child as the client of the guardian ad litem in divorce and post divorce 
proceedings. 

And there remains a ques&ion regardiing the use of heresay, albeit reliable 
heresay, that may be admitted by way of testimony from the guardian ad litem. By 
having the guardian ad Litan present her case by way of testimony in divorce court in LKu 
of presenting her cafe through wilnesses and other admissible evidence as is the rule in 
juvenile wurf there is more opportunity for out of wurt statements to be taken for the 
truth of the matter asserted 1 think that this may be an unintended result of the rule, 
especially in view of the rules pertaining to the repom of the guardian ad l i i .  

T k  rules r e ~ a r d i i ~  me remrt of a rmardian ad 'tem are that divorce court allows 
a report to be provided to the p&q andkvenile wurt does not allow a report to be 
produced at all. In divorce and wst divorce woceediogs the ad l i i  is to 
produceareport,butitisnot&be~-tothe&-it6tobefurnishedtothe 
parties only. In juvenile wurt, the guardian ad litem is not to submit a 'kport and 
recommendations" to the court, and the rule is silent regarding submission of a report to 
the parties. Now review the case of Tom v. T o q  98 S.W. 3d 140 (Tenn. 2003). In 
Tonu. the Supreme Court held thrd: 

"[A]lthough a guardian ad litem's report is not admissible evidence, we 
hold that such a report may be rwiewed by a trial cuurt. To hold 
otherwise would effectively undermine the important role played by a 
guardian d litem. A guardian ad litem's report is a tool to be used by the 
parties and the wurt. The report may assist the parties by: I) alerting the 
parties to the identity of potential witnesses who may be interviewed, 
2) highlighting the testimony, both favorable and unfavorable, that may be 
presented at trial; and 3) providing a third party's view of !he fads of the 
case. In short, it assists the parties in preparing for an evidentiary hearing. 
The report also may assist the trial wurt by pmvidii  an overview of the 
evidence and by allowing the wurt to determine which of the issues are 
contested &. At 144. 

At least one wmmentator oo the pro& rule, who happens to be a Chancellor 



and a member of the Supreme Court committee that draftwl the proposed rule, has 
submitled a very well written letter to voice his concerns regarding the part of the 
proposed rule that only allows reports to be presented to the parties and not to the court. 

1 submit that additional concerns must be addressed. When circumstances 
necessitate the appointment of a guardian ad litem in divorce and post divorce 
proceedings, isn't testimony by the guardian ad l i im in e f f a  putting into evidence the 
unwritten report in a manner that is not as effective as calling witnesses? Isn't the child 
entitled to have the guardian ad litem to have the duty to advocate on behalf of the child 
using all the tools available to the lawyer as is the rule in juvenile court? The role of 
guardian ad litem should be to ensure that the child's best in- is advocsted in a 
manner that is the most effective and I ask you to determine whether this propod rule 
accomplishes this objective. 

Finally, the rules regarding the compensation of the guardian ad litem merit a 
discussion. In juvenile cant, the mles for compensation of appointed guardians ad liitem 
are set out, in detail, in Rule 13 of the Rules of the Supreme Court. In divorce and post 
divorce p r o c e e d i  the propased rule sets out the provisions for compensation of the 
guardian ad litem, and even provides for monies to be paid in advance to cover the 
estimated casts and fees of the guardian ad LitPan. Note that the order of appoiotment 
must include findings of fact in support of the appointment of a guardian ad litem, the 
duties, scope of the access to the child, the duration of the appointment, and the 
provisions for payment of costs and fees of the guardian ad litem. Importantly. you will 
want to note that the pmpnsed rule specifically indicates that state fimds are mt available 
to pay g u a r d i i  ad appointed in divorce and post divorce proceedings when 
serving as guardian ad litem for a child of indigent parents. 

In summary, I hope that you will consider reviewing this pmpased rule and 
commenting as you qpmpr&e- We have an important opportunity for dkourse 
regarding a population that has been under served in the past. We should encourage a 
step fwwani, not a step back in iiw repmentation of the child. We are advocates, and 
children are in need of advocates when the situation betweeu the parents has d h o d  
to the point that a third party has to be appomhed to inquire into tk matter. wh&ec or 
not you agree with the law that allows appointment of guardians ad litem in divorce and 
post divorce pmadings (and by the way, it has been on fhe books for a number of 
years), now is the time to comment on the way that statute is to be applied. 









 
IN THE SUPREME COURT OF TENNESSEE 

AT NASHVILLE 
_________________________________________________________________ 
 
IN RE: PROPOSED RULE GOVERNING  ) 
 APPOINTMENT OF GUARDIANS ) 
 AD LITEM FOR MINOR   ) No. M2008-00656-SC-RLL2-RL 
 CHILDREN IN DIVORCE AND   ) Filed:  June 20, 2008 
 POST-DIVORCE PROCEEDINGS ) 
_________________________________________________________________ 
 

REQUEST FOR EXTENSION OF TIME FOR COMMENT  
BY THE TENNESSEE BAR ASSOCIATION 

__________________________________________________________________ 
 
 
 The Tennessee Bar Association (“TBA”), by and through its President, George T. 

Lewis; its General Counsel, William L. Harbison; and, its Executive Director, Allan F. 

Ramsaur respectfully requests that this Honorable Court extend the deadline for 

comments in the above matter until July 31, 2008.  

 

 On April 1, 2008, the Tennessee Supreme Court issued an order soliciting 

comment on the adoption of a new rule of the Supreme Court governing the appointment 

of guardians ad litem for minor children in divorce and post-divorce proceedings.  Since 

the issuance of that order, a working group of the 400-member Family Law Section, a 

subcommittee of the Standing Committee on Ethics & Professional Responsibility, and 

the Juvenile & Children’s Law Section leadership have all undertaken to review the 

proposed rule, develop comments, and discuss the possibility of proposing an alternative 

to the rule proposed in Appendix A of the order.   



 

 

The leadership of these groups came together at the recently concluded Tennessee 

Bar Association Annual Meeting.  Their recommendation, adopted by the Board of 

Governors on Saturday, June 14, 2008, was since there is still a great deal of work to do 

and since there was no consensus, that a request for an extension of time to comment 

should be made.  During this extension period, the joint working group of the three 

affected entities and a representative of the Tennessee Judicial Conference panel which 

worked on this issue will meet weekly with the hope of developing a consensus comment 

to be presented to the TBA Executive Committee in July.  The TBA believes that this 

serious effort can be of substantial assistance to this Honorable Court in the development 

of a rule to address the issues presented by the proposed rule.  The 30-day additional time 

will not materially delay implementation of a new rule in this area.   

 

Therefore, the TBA respectfully requests an extension to file comments until July 

31, 2008.   

 

Respectfully Submitted, 

  By: ___/s/ by permission_________________
 
     GEORGE T. LEWIS (007018) 
     President,  

Tennessee Bar Association 
      Baker, Donelson, Bearman, Caldwell 
        & Berkowitz, PC 
      165 Madison Avenue, Suite 2000 



 

      Memphis, TN 38103 
      (901) 526-2000 

 
                      By: ___/s/ by permission_________________

  
      

WILLIAM L. HARBISON (007012)   
General Counsel, 
Tennessee Bar Association 
Sherrard & Roe, PLC 
424 Church Street, Suite 2000 
Nashville, Tennessee 37219 
(615) 742-4200   

 
 
 
 
 

    By: ___________________________________
 

ALLAN F. RAMSAUR (5764) 
Executive Director, 
Tennessee Bar Association 
Tennessee Bar Center 
221 Fourth Avenue North, Suite 400 
Nashville, Tennessee 37219-2198 

       (615) 383-7421  

 
 

 
CERTIFICATE OF SERVICE 

 
 The undersigned certifies that a true and correct copy of the foregoing has been 
served upon the individuals and organizations identified in Exhibit “A” by regular U.S. 
Mail, postage prepaid on June 20, 2008. 
 

     
 ____________________________________ 

   Allan F. Ramsaur  
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