This is Really a Tough Job (Making Non-
Jury and Jury Trials More"Manageable)

Senior Judge Don R. Ash

3/1/2024

Learning Objectives
After this session, you will be able
to:

and Courtroom management
2. Tips for making non-jury trial

1. General ideas about pre-trail ‘
more enjoyable and efficient; '
and ',

3. Tips for making jury trial

more enjoyable and efficient

Preparation !




Key Word to Real Estate
(My Wife, Rita Ash is a Realtor with Parks in

Murfreesboro)
* Location
* Location

* Location
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Key Word for all Trials
* Preparation
* Preparation

* Preparation

Set
Expectations
Early
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People Expect a

Treat lawyers, the accused, jurors, and witnesses with civility and courtesy.
Be patient with persons before the court.

Be firm but fair in enforcing rules on civility.

Start on time, and don’t waste time.

Control his / her temper!

Treat everyone evenly and fairly.

Let the accused have their “day in court.”

Be fair and impartial.

Be dedicated to Justice and the Rule of Law.

Not your job to educate lawyers on the law

Remember you may not be the smartest lawyer in the courtroom !!!

TN i T 4:
Judge Sets Tone H I |

» Judge sets tone of civility
in courtroom

» Level of formality in
courtroom sets the tone =
for how attorneys, P e ot
defendants, witnesses, = e oo e S e |
and staff conduct =
themselves in courtroom - — ———

» When courtroom has air of e 1

dignity, courtesy, decorum, B s o
and order, appearance of el T e
justice benefits e

Judge Joe Binkley

* Your first example of a Great
Judge

« A great example of civility and
dignity
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If the case becomes a battle between the Judge and counsel — The Judge Loses ||

6-082,2014

Pay Attention

* Pay attention and act like
you are paying attention.

* If you take notes or refer
to books or a computer for
information, explain what
you are doing so the
accused understands.

DO WE EVER TALK TO OTHER ADULTS LIKE THIS ?

TAL ILLNESS

7‘
{ Mo

@ g 1L Bis e dr R —0 R
(™ % | The defense is trying f

HoLEMAN

, o impeach Leachman




* Cases need to cook for
awhile before theylare

ready to set for trial !

¢ Give cases time|to get
resolyed !
What is alreasonable time
for a divorce to settle ?
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Develop a Plan for Each Day’s Work

* Plan ahead and review
documents

* Make sure attys have complied
with local rules

* Preparation is power

* Be Prepared — Get to Court
early !!

Non-Jury Trials




Have a Source to Help You Prepare !!!

« Judicial Assistant « Law Clerk/Intern
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| create a folder on each contested case
about two weeks before trial !!

What do | like in my Divorce Folder ?

* Complaint — check on service
* Answer and Counter-complaint
* Compliance with local rules ( see next slide)

* Proposed parenting plan from each side (many times | will write on
one for my ruling )

« Child support worksheets
¢ | WILL USE THIS INFORMATION TO FILL OUT MY MEMO GRID AS
MUCH AS POSSIBLE BEFORE TRIAL-STATISTICAL INFORMATION — AND

ASK PARTIES TO STIPULATE BEFORE TRIAL BEGINS !!! (major time
saver)




Contested Divorce Checklist
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Judge Bill
Swann

« | Stole this form from in
1995 — made some
modifications

* Another Great Judge
* Now Retired

(o]

ivorce Grid




Best Interest Checklist
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Alimony Checklist

Modification of
Parenting Plan

« Staff prepares me a folder again
 Original parenting plan

* Petition for modification and
Answer

* Local Rule Required filings

* Proposed Parenting plans from
both side

« Child support worksheets
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Modification
of Parenting
Plan
Checklist
(Don’t forget
stipulation
request)

Types of
Modification
to be
considered

Best Intrestst Test
of Modification
Standard met




Termination of Parental Rights

3/1/2024

Have your staff do another
folder !

Documents in your folder

« Original Petition (Check on Service or Process)

* Answer

* Is Petition against both parties or has there been a
Surrender (Copy of Surrender)

* Appointment Order of Guardian Ad Litem

* Documents required by Local Rule

10



Termination of Parental Right memo (Don’t
forget to get stipulations)
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Termination Factors

Best Interests Test

11



Parental Relocation

= Set up your folder
* Original Parenting Plan

* Petition for Relocation and
Answer

* Competing Parenting Plans

3/1/2024

PARENTAL RELOCATION

12



logistics and financial circumstances of the

part

(D) The child's preference.
twelve (12) years of age or
may hear the preferenc

upon request. The preference
children should norms

2. but not I
nal benefit or educa

includ
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Summary Judgement

Create Your Folder (ideally have your
judicial assistant or law clerk prepare).

1) Complaint
2) Answer
3) Motion for SJ and Response

4) Supporting Documents ( List of
Undisputed facts, Deposi
Interrogatories, Etc. )

NT MEMO

SUMMARY JUD!

. deposi
together with the affidavits,
aterial fact

terrogatorics, and adm
there is no genuine issue as t

answer to
any, show
party is entit

den of proof at trial, the

nal). W]k
orted as provided in [Tennessee
ving party ‘may not rest up:
ut must respond. and by affi
in Tennessee Rule 56, ‘set forth specific

¢ other means proy
summary judgment stage
tations omitted).

re is a genuine issue for trial.

*show

aint filed:

Response

ries, etc.)

Documents in Support of MSJ: (depositi
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Complaint filed: Claims:
MSJ filed: Response to MSJ filed:
Documents in Support of MSJ: (depositions, affidavit ies, ete.)

Documents in Oppaosition to MSJ:

3/1/2024

MS3: Undisputed Facts
v ..
s 0.

Response. Disputed or Additional Undisputed Facts:
al 7
= 10

Dmecd on mo Ermmine fvee of mteril diputed fect that

Non-movant (PlaintifDefendant) argucs (isue)

is & disputed fact based on

rt finds there (isis no) Zemuine isste of disputed material fact concerning

nd (gramtsidenion) the mation for summary Judgment.

* You review the filings and highlight what
My you believe are the material undisputed

Suggestions facts
* Have your staff type up a draft of the
undisputed facts and conclusions of law

(Feel Free to

Disrega rd) * Remember the judge must prepare his/her
own conclusions of law and findings of fact

14



Chancellor Jeri Bryant is a wonderful resource

when dealing with a summary judgment motion
1l

* A Great Judge

* Handled numerous SMJ
Motions

* A great mentor for younger
Judges
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Appellate Courts sometimes require Finds of Fact
and Occlusions of Law (I do it in almost every case)

Once Your Form is

Filled Out You can

read your Findings
into the Record

15



Disclaimer

*Laws change
*Need to update
*Not biblical — Double check my work

*All forms referred to are in your
materials
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Jury Trials

* Consider different
procedures for
criminal versus civil
jury trials

Develop a Case Management Plan

* Regularly review new filings
assigned to you

* After a careful review of the
complaint and answer or plea
date in a criminal proceeding,
decide if a status conference is
appropriate

* Do a detailed scheduling order
with a designated trial date (Just
my opinion about the trial date)

16



| Stole these two forms

« Judge Chris Craft (criminal) « Judge Butch Childers (civil)
 Always willing to help with * Retired
questions « Another Great Judge

* Another Great Judge
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Jury Trial Pre-Trial (Not in every case |)

> First base is a strong pretrial
order with clear deadlines

» Pre-Trial Conferences are
essential to cover issues like
jury selection, evidentiary
problems, technology, etc.

» Goal is for the Jury Trial to be
a smooth process

» Preparation, Preparation,
Preparation

17



Pre- Trial Orders

* Need to give a roadmap to the parties up
to the trial !!

* Have requirements for certain events to
happen by certain times

* May need to be flexible early on in the
process

« Try to keep it as simple as possible
* Review in Court with all parties
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Use Pre-trial Orders

Pre-Trial Conferences

* Schedule motion days and Pre-
Trial Conference as you normally
would

* Review evidence

* Have staff give a tour of the
Courtroom — where people sit
and how to use technology

18



Try to resolve evidentiary issues pre-trial
(Different issues in civil vs. criminal)

*Can pre-mark exhibits easily in a civil
trial
*Consider a jury notebook with exhibits

*Try to prevent Motions in Limine on
the day of trial
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Judge’s Role in Voir Dire

Set the tone

Encourage responses/participation
Control scope of atty’s voir dire
Ground rules for C and P challenges
Abusive/invasive exam restrictions
Court set time limits

VVVVYVYYVYYVY

Case specific voir dire — try to anticipate the
tough questions plus concepts and you handle
them 1!

Criminal vs. Civil Cases

» Understand it may be more difficult for jurors to
handle a criminal case (concerned about jail
time, possible life experience with sexual abuse,
Should | judge someone ?, Impact of Television,
Possible individual Voir Dire )

» Civil Cases have challenges as well — Tort Reform,
McDonald’s Coffee case, Too many personal
injury lawyers

» Self-Represented Litigants — Civil Trial vs.
Criminal Trial

19



Biggest Challenges

» Excessive time doing
nothing

> Lack of
understanding of the || | | |
process [

»Low compensation
»Length of service
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How Many Jurors in the Box? (Important)

» What do your rules
allow? M /

» Consider seating _—
enough jurors (add
additional chairs) to sl
cover preemptory
challenges

» Allow Back Strikes

Questionnaires — Benefits

» Reduces juror nervousness when asked to
talk in front of other jurors

» Allows jurors to be more honest about
embarrassing issues — medication,
criminal conduct of self or relatives, mental
issues, initial opinions about legal issues

» Shortens time of voir dire

» Excellent in high profile cases

» Poll the seats before Voir Dire so Attys can
avoid some questioning !!

20
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Batson v. Kentucky
476 U.S. 79 (1986)

» Defendant must make prima facie showing
challenge based on race

> If so, prosecution must offer race-neutral
basis for striking juror in question (burden
shifts)

» Court must determine whether defendant
has shown purposeful discrimination

> See checklist in materials

Teaching Moment

* Take time to explain to the jury
the procedures as the trial
progresses (i.e. — Opening
Statements are like a road map)

* Explain rulings on objections if
possible (i.e. — explain what
hearsay is )

Does This Sound like your jury instructions ?

21



Jury Instructions

» People learn different
ways

» Copies of instructions for
jurors

» Avoid legal jargon

» Putting instructions on
screen

» Give instructions
throughout the trial
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Final Ruling

* Be sure and prepare parties for jury
verdict

« Tell them procedures return with the
verdict

* Have security in the room and warn of
consequences if outburst

« After verdict, explain the
sentencing/appeal process !!!

My Favorite Rules of Procedure and Evidence

* Tn Rule of Evidence 403- Exclusion of relevant
evidence on grounds of prejudice, confusing,
misleading the jury, etc.

* Tn Rule of Civil Procedure 43A.03 — Jurors’ Questions
of witnesses — try it in a civil trial first

* Tn Rule of Civil Procedure 47.02 - sitting of
additional jurors — speeds up Voir Dire !!

22



Some Juror Questions — Interesting !
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Winner of the Contest
receives S50 |

23



On a piece of paper write 1 - 15.

*Name each television show
depicted in the dance video !

3/1/2024

Let’s Dance |

| Have Not Listed All The Great Judges in Our

*The Best Thing about being Part of Our Judicial
Family is ACCESS !!

*Each of you have ACCESS to some of the most
experienced and best legal minds in the State

24
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Senior Judge Don Ash
a/k/a not so great of a Judge

drash1234@gmail.com
Cell Phone - (615)-533-7066
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