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HONORABLE THOMAS FOWLER

Judge Tommy Fowler is a judge on the Craighead County District Court in Arkansas. He was elected to
this position on March 1, 2016 and had served as a circuit judge since August, 2015 after being
appointed by Governor Asa Hutchinson.  Prior to taking the bench, he had been in private practice for
17 years and had served as the deputy prosecuting attorney for Craighead County for 15 years. While
in the private practice of law, Judge Fowler focused in the areas of bankruptcy, domestic relations, and
litigation. He received his undergraduate degree from Arkansas State University and his J.D. at the
University of Arkansas School of Law. He is an active member of the following organizations: Arkansas
Judicial Discipline and Disability Commission; the American Bar Association, National Conference of
State Trial Judges’ Executive Committee; Arkansas Bar Association; the Craighead County Bar
Association and the Delta Symphony Orchestra. He has recently retired as the director of the
American Legion Arkansas Boys State program after 31 years of service. He has recently been selected
as an Arkansas State University Distinguished Alumni. In 2017, he was named a Visionary Arkansan by
the Arkansas Times and selected as one of the 12 Who Make it Happen by the Jonesboro Sun for the
innovative changes implemented in his court. In 2013, he received the Volunteer Attorney of the Year
for the Second Judicial District. In 1993, he received the R.E. Lee Wilson Award from Arkansas State
University. He joined the faculty of The National Judicial College in 2019.



Learning Objectives

After this webinar, you will be better able to:

(1) Identify the problem of CDL Masking;

(2) Understand the different levels of CMV offenses

(3) Observe several different types of masking you may see
in courts; and

(4) Appreciate the impact of Autonomous CMVs.
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Learning Objectives

After this presentation, you will be able to:

1. Identify the problem of CDL Masking;

2. Understand the different levels of CMV
offenses;

3. Observe several different types of masking
you may see in courts; and

4. Appreciate the impact of Autonomous
CMVs. ‘
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CDL Wreck Video
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Why This Matters

= |n 2019, the US Bureau of Labor projected
there were 2,029,900 heavy-duty truck and
tractor-trailer drivers.

= Most of these drivers are required to possess
a CDL and, for a significant number, their
duties require them to operate in multiple
states and drive through several jurisdictions.

Why This Matters

= Commercial motor vehicles, their carriers, and
their drivers are extensively regulated to help
ensure safety. The public is trusting both the
government and the industry to uphold those
regulations in furtherance of their safety
objectives.

Why This Matters

= |naccurate data, delays in process, or “cutting
someone a break” at any step can have serious
implications in the future.




1986—Congress Adopts
Commercial Motor Vehicle Safety Act
Faced with ever-increasing number of fatalities from

large truck crashes, Congress held hearings and
made several significant findings:

» No classified driver licensing system existed in 18
states;

= Of the remaining 32 states, only 12 required a skills
test;

= Widespread use of multiple CDL licenses; and
= No network to track serious violations.

Goals of CMVSA of 1986

= Prevent CMV drivers from concealing unsafe driving
records by carrying licenses from more than one
state;

= Ensure that all CMV drivers demonstrate minimum
levels of knowledge and skills needed to safely
operate CMVs before licensing; and

= Subject CMV drivers to new uniform sanctions for
certain unsafe driving practices.

Who is Responsible for Keeping Dangerous
Commercial Drivers Off the Road?

network of agencies and organizations




How Do You Define Masking?

>

J

49 CFR § 384.226

The State must not mask, defer imposition of
judgment, or allow an individual to enter into a
diversion program that would prevent a CDL
holders conviction for any violation, in any type
of motor vehicle, of a State or local traffic
control law (other than parking, vehicle weight,
or vehicle defect violations) from appearing

49 CFR § 384.226

On the CDLIS driver record, whether the driver
was convicted for an offense committed in the
State where the drive is licensed or another
state.




Break It Down

1. State

2. Must not mask, defer imposition of judgment
or enter into a diversion program

3. Prevent a CDL holder’s conviction
4. For any violation
5. In any type of motor vehicle

Break It Down

6. State or local traffic control law

7. Excludes parking, vehicle weight, or vehicle
defect violation

8. From appearing on the CDLIS driver record
9. No matter where the driver is licensed

Break It Down
= Masking is any act
that would prevent a
© conviction from
‘ appearing on a CDL

holders driving
record.




What Is the CDLIS?

Commercial Driver's License

Information System (CDLIS) was
established by the FHWA (Federal
Highway Administration) pursuant to
section 12007 of the Commercial
Motor Vehicle Safety Act of 1986.

CDLIS In a Snapshot

Driver (veta)

Is.

Driver: DODD, ROBERT

Convictions
Efcony

Cody T
1| CommVelucleOff: YES  OfL
OffDetail:
HazhlaterialOff: HOT CARKY!

Tennessee Reporting Requirements

Commercial Driver License Citation Reporting
Requirements

shttps://www.tn.gov/safety/driver-services/commercial-driver-
license/cdlcitation.html
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Tennessee Reporting Requirements

shttps://courtreport.safety.tn.gov/

“Masking” Convictions

Since “masking” is prohibited to
ensure all “convictions” appear on
CDL history/record, one cannot
comply with the masking prohibition
unless the definition of “conviction”
under 49 CFR 383.5 is understood.

What is a Conviction?
T.C.A. § 5-50-102

An unvacated adjudication of guilt

A determination that the person violated or failed
to comply with the law in a court of jurisdiction

An unvacated forfeiture of bail (money) deposited
to secured a person’s appearance in court

11




What is a Conviction?
T.C.A. § 5-50-102

A plea of guilty or nolo contendere
Payment of fine or court cost

Violation of a condition of release without bail,
regardless of whether penalty is rebated,
suspended or probated

Quiz!

Reckless Case Study

= Defendant (CDL
holder) charged with
reckless driving in
personal vehicle

= Defendant asks court
for a “deferral” (or
“withheld adjudication”)

= Court grants deferral

12




Reckless Case Study

Is this a masking violation?

/ Yes

Is This Masking?

= CMV operator is charged with
Speeding alleging 80 mph in a
60mph zone, along with a
logbook violation.

= At the arraignment, the
Prosecutor motions to amend
the speeding charge to a
parking violation and dismissal
of the logbook charge. No
explanation is provided

Is This Masking?

= Motion to amend is accepted
and receives a fine of $350.

= |s this "Masking?”

13




Is This Masking?

= CMV operator is charged with
“Driving Under
Suspension/Revoked”

= CMV operator is ultimately convicted
of the same charge (unamended)

= Sixty days later, Defendant files a
Motion to withdraw the original plea
and conviction

Is This Masking?

= Court grants the motion,
vacates the original
conviction, and enters a
conviction to “Improper CDL
Class/ Endorsement.”

® |s this “Masking?”

Examples of Court Actions
Constituting “Masking” Violations

= Changing CMV to non-
CMV

= Removing a Hazmat
indicator

= Ordering a CDL
suspension NOT be
imposed — where
required

14




Examples of Court Actions

Constituting “Masking” Violations (Cont.)

= Changing Offense from moving
violation to non-moving violation

» Ordering participation in diversion
programs

= Failing to submit felony
convictions to SDLA

= Using a CMV or non-CMV (while
holding a license) to distribute,
manufacture, or traffic drugs

But Judge, | am going to lose my job!

Masking Depends on Conviction Type

= Serious

= Major

» Railroad

= QOut of Service
Falsity/Fraud

15




Causes for Disqualification

Serious Offenses: 60 — 120 days
Major Offenses: 1 year — Lifetime
Out of Service: 180 days — 5 years
Railroad Crossings: 60 days — 1 year
Fraud/Falsity:

Serious CDL Offenses
3 Year Lookback

= 18t conviction: No Disqualification
= 27d conviction: Disqualified for 60 days

= 31 conviction: Disqualified for 120 days

Serious CDL Offenses

3 Year Lookback
» Speeding 15 mph or more over the limit.

» Following too close.

e Improper or erratic lane change.

 Driving a commercial motor vehicle without
obtaining a CDL.

* Driving a commercial motor vehicle without
a CDL in the driver's possession.

16




Serious CDL Offenses
3 Year Lookback

* Driving a commercial motor vehicle without the
proper class of CDL and/or endorsement.

- Violating a State or local law or ordinance
prohibiting texting while driving a CMV. (2010)

« Violating prohibition on using a hand-held mobile
telephone or other electronic mobile device while
driving or operating a motor vehicle. (2012)

- Violating state or local traffic law arising in
connection with a fatal accident.

Major CDL Offenses

» Operating a vehicle under the influence of
alcohol or controlled substance.

* Having an alcohol concentration of 0.04 or
greater while operating a commercial motor
vehicle.

» Refusing to take an alcohol test under
implied consent specified in 49CFR 383.72.

 Leaving the scene of an accident.

Major CDL Offenses

* A felony involving the use of any motor vehicle.

* Driving a commercial motor vehicle while
suspended, revoked, cancelled or disqualified
from operating a commercial motor vehicle as a
result of prior violations committed operating a
CMV.

« A felony involving the manufacturing, distribution
or dispensing a controlled substance involving
the use of any motor vehicle.

17




Major CDL Offenses

= Causing a fatality through the negligent
operation of a commercial motor vehicle,
including but not limited to the crimes of
vehicular manslaughter, homicide by motor
vehicle and negligent homicide.

Railroad CDL Offenses (CMV)

= 1st conviction is disqualification for no less
than 60 days.

= 2nd conviction within 3 years
disqualification for no less than 120 days.

= 3rd conviction within 3 years is
disqualification for no less than 1 year.

Railroad CDL Offenses (CMV)

» The driver is not required to always stop, but
fails to slow down and check that tracks are
clear of an approaching train

» The driver is not required to always stop, but
fails to stop before reaching the crossing, if
the tracks are not clear

» The driver is always required to stop, but
fails to stop before driving onto the crossing

18




Railroad CDL Offenses (CMV)

» The driver fails to have sufficient space to drive
completely through the crossing without stopping
» The driver fails to obey a traffic control device or
the directions of an enforcement official at the
crossing

 The driver fails to negotiate a crossing because
of insufficient undercarriage clearance

Out of Service

= A declaration by an authorized
enforcement officer of a federal, state, or
local jurisdiction that a driver is
temporarily prohibited from operating a
commercial motor vehicle pursuant to §
27-23-113 or compatible laws, or that a
commercial motor vehicle may not be
operated.

Out of Service

1st conviction is disqualified for no less
than 180 days or more than 1 year.

1st conviction with hazmat or in vehicle
designed to transport 16 or more
passenger is disqualified no less than 180
days or more than 2 years.

19




Out of Service

* 2nd conviction within 10 years: not less
than 2 years nor more than 5 yrs.

= 2nd conviction w/hazmat or in vehicle
designed to transport 16+ passenger:
not less than 3 years nor more than 5
years

Out of Service

= 3rd conviction w/in 10 year (no
distinction for hazmat or number of
passengers): not less than 3 years nor
more than 5 years

Falsify/Fraud Offenses

= Each conviction of Misrepresentation of
identity or other facts on application:
disqualification not less than 60 days

= Each conviction of fraud related to the
issuance of a CLP or CDL:
disqualification not less than 1 year

20




Infraction Amendment

When the prosecuting
authority decides to
“amend” or change the
charge on the ticket.

What should the judge
do?

Why This Matters

21




Implications for Noncompliance

» Federal Highway funding can be
diminished by 4% to 8%
annually, along with the
suspension of State privileges to
issue CDL'’s based upon the
court’s failure to comply with
federal Masking provisions.
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Licensee appealed and
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offense off the commercial
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AMENDED INFORMATION

-
o= X Defendant To Pay.
isrive Acivity Gn OW12721), On Carg#| {27-51-261 Spesding. ), Coun Ordered
i Ok " '(::!:é?: STS;D(C:.’!HWO‘CK;IM Fee, $10.00 O Mainicasnce Fec) In The Total Amount OF $160.00.
Speed Fr
21 Order HE om 6045 To S0/45 $4/2020 Entcred.

AGREED ORDER FOR DISPOITION

Now on the 4™ day of Augusl, 2020 there came bofore the Court

through his attorney, NN =nd the State represented by (I
the Court does find:

1. The Defendant NI i charged with Driving Vehicle/Trailer
No Registration or Tags Expired in violation of ACA 27-14-701 and Speeding 1-15 MPH
Over Limit in violation of ACA 27-5-201 said offenses occurring on the 23 day of May
2020.

. 2. The parties have entered into an agreed plea whereby the Defendant shall plead
guilty to Driving Vehicle/Trailer No R gistration or Tags Expired and Speedi g 5 MPH over
the speed limit and the Defendant shall pay fines and costs in the amount of $315, 00.

Defi atmial is waived and his attorney shall be allowed to enter

sp
the plea on his behalf.

3. The Defendant shall have ten (10) days from the date this Order is entered to
tender payment in full on the fines and costs,

IT IS SO ORD) Y davof 4 2sa
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Volvo’s Self-Driving Electric Semi

Walmart >}%
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E/NRIDE

( E/NRIDE

Remote Operation of
Commercial Motor Vehicle

AR Code § 5-65-208 (2020)

(a) When the driver of a motor vehicle or operator of a
motorboat on the waters of this state is involved in an
accident resulting in loss of human life, when there is
reason to believe death may result, or when a person
sustains serious physical injury, a chemical test of the
driver's or operator's breath, saliva, or urine shall be
administered to the driver or operator, even if he or she is
fatally injured, to determine the presence of and
percentage of alcohol concentration or the presence of a
controlled substance, or both, in the driver's or operator's
body.
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Autonomous Vehicle Regulation across the U.S.

Most U.S. states have passed AV rej
diffe

ation, but what form of self-driving is allowed on public roads

widely, with some states only allowing limited t others full deployment of the technology

Both ® Executive Order ® Legislation
Permits testing.
and deployment

with only some. Pormits highty

mmenis restrictive AV

Testing on
ads wit
minimal

oversight ~

Note: Reguiatory state as of June 16, 2023; at least a dozen AV bills are pending across.
Source: National Conference of State Legislators, Dentons, Reuters research

Pilot opens first self-driving truck terminal in
Georgia

Resources

Predicting Truck Crash Invoilvement:
2022 Update

octoner 2022

Prepared by the American Transportation Researct

< ATRI

i icting-truck hei 2022-update/
=https:, P g P
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Table 3: Top 20 Most Frequently Occurring Violations

Percent
Lighting 290,899 18.3%
All Other Vehicle Defects 14.0%
[ [orasen i Ouvars e
All Other Hours-Of-Service (HOS)~ 118,802 5%
All Other Driver Violations® 112,850 3
Tires 106,194
[ Brakes - Out of Adjustment 61,302
Size And Weight* £4.190 7%
|:> Spesding” 61.703
i 50,317 2.8%
Windshield 47,528 2.7%
Periodic i 45.134 2.5%
No Log Book - Log Not Current* 21,760 2.3%
Load 38.136 2.2%
Wheels — Studs — Clamps 27.645 1.5%
10/15 Hours* 21,933 1.2%
Suspension 21.385 1.2%
Fals 20,845 1.2%
Failure To Obey Traffic Control Device* 17.763 1.0%
Sest Belt™ 15,317 0.9%
Total 1,690,146 94.7%

“Driver Behavior Viokation

Resources

Saiety s
Homaxana Securtty

Commercial Driver License Citations

License Cirarion Reporting

s
Requirements

CDL Conviction and Disposition Reporting Overview
for the Judiciary and Court Clerks i

shttps://lwww.tn.gov/safety/driver-services/commercial-driver-
license/cdlcitation.html

https://cdiresources.org/

State And Federal Laws

State Cases And Laws Federal Regulations
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https://cdiresources.org/

Tennessee
]

https://cdiresources.org/
Statutes

A Fe: | Regulatic

(@ICOLQVICRRERERENCEIGUIDE
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One Last Thought

Questions?

(NIC)

| THE NATIONAL
JUDICIAL COLLEGE
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