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IN THE SUPREME COURT OF TENNESSEE

IN RE PROPOSED AMENDMENT
TO RULE 1.135 OF
THE RULES OF PROFESSIONAL
CONDUCT AND SUPREME COURT
RULE 43

PETITION OF THE TENNESSEE BAR FOUNDATION, THE TENNESSEE BAR
ASSOCIATION, THE TENNESSEE ASSOCIATION FOR JUSTICE AND THE
TENNESSEE ALLIANCE FOR LEGAL SERVICES FOR THE APPROVAL OF

RULES AMENDMENTS ENHANCING THE INTEREST ON
LAWYERS’ TRUST ACCOUNTS (IOLTA) PROGRAM

Petitioners the Tennessee Bar Association (“TBA”), the Tennessee Bar Foundation (the
“Bar Foundation™), the Tennessee Association For Justice (“TAJ”) and the Tennessee Alliance for
Legal Services (“TALS”) respectfully petition this Honorable Court to amend RPC 1.15 of the
Rules of Professional Conduct and this Court’s Rule 43 to (1) require that all attorneys who hold
eligible client funds participate in the Bar Foundation's Interest On Lawyers Trust Accounts
(IOLTA) program, i.c., to make IOLTA mandatory (joining 38 other states), and (2) require that
lawyers maintain their IOLTA accounts at financial institutions which pay IOLTA. accounts the
highest rate of interest or dividend generally available at an institution to its non-JOLTA
customers when IOLTA accounts meet the same minimum balance or other requirements , i.e.,
interest rate comparability (joining 23 other states).

SUMMARY

Under the Tennessee IOLTA program, interest on pooled client trust accounts containing

funds that could not generate any net interest for any one client is paid to the Bar Foundation to

fund civil legal services for the poor and elderly of Tennessee and to improve the administration



of justice in Tennessee. Despite the fact that these funds otherwise sit idle, some Tennessee
attorneys and law firms choose to “opt out” of the current IOLTA program. With interest rates
declining throughout 2008 to historic lows and the U.S. and Tennessee experiencing an
economic downturn, remittals from participating atiorneys have shrunk substantially in the past
twelve months'. Yet, with a change from “opt out” to mandatory participation, coupled with an
interest rate comparability requirement, Tennessee’s IOLTA program could become financially
stronger and increase the availability of funding for important law-related services to the

disadvantaged of Tennessee in these difficult economic times.

HISTORICAL BACKGROUND OF IOLTA

In 1981, Florida became the first state to adopt an IOLTA program (initially as a
voluntary program and then converting to a mandatory program in 1989). In the ensuing years,
all other states (including Tennessee by Order of this Court on October 30, 1984) have created an
IOLTA program. “The result is that, whereas before 1980 the banks retained the value of the use
of the money deposited in non-interest-bearing client trust accounts, today, because of the
adoption of IOLTA programs, that value is transferred to charitable entities providing legal
services for the poor.” Brown v. Washington Legal Found, 538 U.S. 216, 221-222 (2003).

In March 2003, the United States Supreme Court ruled that the operation of a mandatory
IOLTA program is constitutionally valid and does not result in an uncompensated taking under
the Fifth Amendment. Brown, 538 U.S. at 240.

There are three primary types of IOLTA programs - mandatory, opt-out, and voluntary.

While many states started out as voluntary, 38 states now have mandatory IOLTA programs

I From a monthly average of $203,012.00 during the third quarter of 2007, JOLTA revenue in Tennessee dropped
45% to a monthly average of $111,057.33 during the third quarter of 2008.



(listed on Exhibit 1), including six of the eight states bordering Tennessee. See American Bar
Association (“ABA”), IOLTA Handbook {not formally published, on file with the ABA
Commission on IOLTA), (hereinafter the “2008 IOLTA Handbook™). Of the ten states closest in
population to Tennessee, nine (all except Virginia) have mandatory IOLTA programs. See
Exhibit 1. Tennessee and ten other states are the only remaining “opt out” states and South

Dakota is the only state whose JOLTA program is still voluntary.” Id.

TENNESSEE BAR FOUNDATION AND IOLTA GRANTS

The Bar Foundation is a non-profit charitable foundation designated by this Court in

1984 to administer the JOLTA program in Tennessee and to disburse net IOLTA proceeds in
support of the “delivery of legal services to the poor, student loans [and] to improve the
administration of justice.” Since inception the Bar Foundation has awarded grants from IOLTA
funds exceeding $14,485,000 in furtherance of those purposes. The list of 2008 grants (totaling
$1,400,000) and grant recipients is aftached as Exhibit 2. All Tennessee lawyers who maintain
client trust accounts in accordance Tennessee’s IOLTA rules are members of the Bar

Foundation.

The IOLTA program provides funding that is critical to maintaining and improving
access to the justice system in the State of Tennessee, including long-time support for the State’s

established civil legal aid providers.

? Of other jurisdictions, the Virgin Islands has a voluntary program, while the District of Columbia’s IOLTA
program is opt-out., 2008 IOLTA Handbook at 3.



EFFECT OF CONVERTING TENNESSEE’S IOLTA
PROGRAM FROM “OPT-OUT” TO MANDATORY

Current Rule of Professional Conduct 1.15 does not require Tennessee attorneys or law
firms to establish IOLTA accounts. Instead, a lawyer who is not otherwise exempt (e.g., lawyers
not engaged in private practice are exempt) may decline to participate by providing wntten
notice annually to the Chief Justice of this Court. Tennessee Rules of Professional Conduct
1.15(a)(1)(ii1). Consequently, Tennessee is what is known as an "opt-out" state. That is, attorneys
and law firms may choose not to participate in IOLTA.

Converting an opt-out or a voluntary IOLTA program to a mandatory program can have a
significant positive impact on the remittals received by an IOLTA program. Data from other
states that have made the opt-out to mandatory conversion indicate that the Tennessee JOLTA
program could generate appreciably higher IOLTA revenue if the rule amendmenfzs proposed
herein are adopted. For example, according to the American Bar Association JOLTA
Clearinghouse, based on the average yearly remittals preceding and following conversion from
opt-out to mandatory which took place in 2005 in South Carolina and Utah, those states saw an
increase in IOLTA income of 60% and 56%, respectively.

Officers of the Bar Foundation and the TBA have extensively consulted with the Chief
Disciplinary Counsel of the Board of Professional Responsibility in the preparation of the
proposed IOLTA Rules amendments. The proposed graduated enforcement sanctions for IOLTA
compliance set forth in Section 14 of the proposed amended Rule 43 that would be exercisable
by the Board of Professional Responsibility if the Rules amendments are adopted are patterned
on the procedures and timetable used to enforce compliance in Tennessee with lawyers’

continuing legal education obligations.



EFFECT OF ADOPTING A COMPARABILITY REQUIREMENT

Rule 1.15 (a){(1)(ii) of the current Rules of Professional Conduct and Tennessee Supreme
Court Rule 43 govern the creation and operation of IOLTA accounts and the Bar Foundation’s
role as the recipient and the distributor of net JOLTA revenues. Current Rule 43 (1){c) states:
“the interest rate paid shall be no less than the highest interest rate generally available from the
financial institution to its non-IOLTA account customers when IOLTA accounts meet or exceed
the same minimum balance or other eligibility qualifications, if any.” Petitioners believe that
Rule 43 (1)(c) was intended to prohibit discriminatory treatment of IOLTA accounts.

Based on information available to the Bar Foundation, it appears that, despite the
language of current Rule 43, some banks and financial institutions operating in Tennessee
presently pay lower rates on IOLTA accounts than they do on non-IOLTA accounts with
comparable balances. New banking products not anticipated nor specifically addressed in current
RPC Rule 1.15 or Court Rule 43 apparently provide banks with the flexibility to differentiate
between IOLTA and non-IOLTA accounts to the disadvantage of IOLTA accounts. The
proposed amendment to Rule 43, in line with JOLTA comparability rules adopted in 23 other
states in recent years, would specify how lawyers and the financial institutions they choose for
their JIOLTA account deposits would achieve interest rate comparability for IOLTA accounts. A
listing of the states requiring interest rate comparability is attached as Exhibit 3.

In states which have adopted “comparability” standards for their IOLTA programs,
interest rate parity results in substantially higher rates of interest being paid by financial
institutions on larger balance IOLTA accounts than what is presently being paid by Tennessee
financial institutions on larger balance IOLTA accounts. For example, on information and belief,

banks and financial institutions in some southeastern or neighboring states that have adopted



interest rate comparability pay higher interest rates on high balance JOLTA accounts than the
Tennessee offices of those same financial institutions pay on high balance Tennessee IOLTA
accounts.

Based on the experience of other states which have adopted comparability requirements,
upon information and belief, no financial institution has ceased offering IOLTA accounts fo
lawyers who became subject to interest rate comparability requirements for their IOLTA
accounts.

In order to provide adequate time to ensure a smooth transition for lawyers and financial
institutions to implement the proposed comparability requirement, the Petitioners propose that

the Rule amendments become effective January 1, 2010.

CONCLUSION

Petitioners believe that if the rule changes requested by this Petition are made to require
non-exempt attorneys to establish IOLTA accounts and to further require attorneys and law firms
to maintain those IOLTA accounts in financial institutions that pay comparable interest rates and
dividends on IOLTA accounts as they pay on equivalent non-IOLTA accounts, then the amount
of IOLTA funds ultimately paid by financial institutions in Tennessee on IOLTA accounts would
increase substantially. Accordingly, this change would likely result in substantially more money
being awarded by the Bar Foundation in its IOLTA grants than is currently the case. As a result,
more funding would be available to support the charitable causes of greater access to justice and
better administration of justice.

As a consequence of the current economic downturn, lower market interest rates, a

decrease in the numbers of transactions generating trust accounts for clients and the fact that



attorneys and law firms may opt-out of IOLTA on the one hand and the increased need for legal
services in Tennessee on the other, there is now a growing difference between IOLTA funds
available to distribute to grantees in current and future years, and amounts needed to support the
needs of IOLTA grantees and their programs. TALS reports that its legal aid/services
organization members are experiencing a growing need by the low income Tennesseans they
serve for civil legal services.

The Board of Trustees of the Bar Foundation and the governing boards of the TBA, the
TAJ and TALS have approved the proposed rule amendments described in this Petition that
would make IOLTA mandatory (as is now required by 38 states) and that would establish
TOLTA account interest rate comparability (as is required by 23 states).

The Petitioners respectfully move this Court to amend Rule 1.15 of the Rules of
Professional Conduct and Rule 43 of this Court (1) to require that all attorneys who hold eligible
client funds participate in the Bar Foundation's Interest On Lawyers Trust Accounts (IOLTA)
program (joining 38 other states), and (2) to require that lawyers maintain their IOLTA accounts
at financial institutions which pay IOLTA accounts a rate of interest or dividend that is not less
than the rate of interest or dividend those institutions pay to their equivalent non-IOLTA
accounts (joining 23 other states).

A copy of the proposed RPC Rule 1.15 is attached as Exhibit 4 and one blacklined to
show changes from the current RPC Rule 1.15 is attached as Exhibit 5. A copy of the proposed
Supreme Court Rule 43 is attached as Exhibit 6 and one blacklined to show changes from the

current Rule 43 is attached as Exhibit 7.



RESPECTFULLY SUBMITTED,

By: ___/s/ Howard H. Vogel by permission

HOWARD H. VOGEL (01015)
Fmmediate Past-Chair,
Tennessee Bar Foundation
O’Neil, Parker & Williamson
P.O. Box 217

Knoxville, TN 37901

(865) 546-7190

By: ___/s/ George T. Lewis by permission

GEORGE T. LEWIS (07018)

President,

Tennessee Bar Association

Baker, Donelson, Bearman, Caldwell
& Berkowitz, PC

165 Madison Avenue, Suite 2000

Memphis, TN 38103

(901) 526-2000

By: ___/s/ Daniel L. Clayton by permission

DANIEL L. CLAYTON (012600)
President,

Tennessee Association for Justice
Kinnard Clayton & Beveridge
127 Woodmont Boulevard
Nashville, Tennessee 37205

(615) 297-1007



/s/ Debra L. House by permission

DEBRA L. HOUSE (013278)

Chair,

Tennessee Alliance for Legal
Services Board of Directors

Chair, Tennessee Bar Association

Access To Justice Committee

Legal Aid Society of East TN

502 S, Gay Street, Suite 404

Knoxville, TN 37902

(865) 637-0484

/s/ Luciant T. Pera by permission

By:

By:

LUCIAN T. PERA (011641)

Chair,

Tennessee Bar Association
Ethics & Professional
Responsibility Committee

Adams & Reese LLP

80 Monroe Avenue, Suite 700

Memphis, TN 38103

(901) 524-5278

/s/ Willlam L. Harbison by permission

WILLIAM L. HARBISON (007012)
General Counsel,

Tennessee Bar Association

Sherrard & Roe, PLC

424 Church Street, Suite 2000
Nashville, Tennessee 37219

(615) 742-4200

/s/ Barri E. Bemnstein by permission

Barri E. Bernstein (011405)
Executive Director
Tennessee Bar Foundation
618 Church Street, Suite 120
Nashville, TN 37219

(B00) 634-2516



By: ___/s/ Allan F. Ramsaur by permission
ALLANF. RAMSAUR (005764)
Executive Director,

Tennessee Bar Association
Tennessee Bar Center

221 Fourth Avenue North, Suite 400
Nashville, Tennessee 37219-2198
(615) 383-7421

L RN

B. RINEY GREEN (07047)
Chair-Elect,

Tennessee Bar Foundation
Bass Berry & Sims PLC

315 Deaderick Street
Nashville, TN 37238

(615) 742-7866

CERTIFICATE OF SERVICE

The undersigned certifies that a true and correct copy of the foregoing has been served
upon the individuals and organizations identified in Exhibit 8 by regular U.S. Mail, postage

prepaid on November 26, 2008.

B. Riney Green ‘
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Exhibit 1

Mandatory

Opt-Out

| Voluntary

Alabama
Arizona
Arkansas
California
Colorado
Connecticut
Florida
Georgia
Hawaii
Nlinois
Indiana
Jowa
Louisiana
Maine
Maryland
Massachusetts
Michigan
Minnesota
Missouri
Mississippi
Montana
Nevada
New Jersey
New Mexico*
New York
North Carolina
North Dakota
Ohio
Oklahoma
Oregon
Pennsylvania
South Carolina
Texas
Utah
Vermont
Washington
West Virginia
Wisconsin

Alaska
Delaware
District of Columbia
Idaho
Kansas
Kentucky
Nebraska
New Hampshire
Rhode Island
Tennessee
Virginia
Wyoming

South Dakota
Virgin Islands

*On January 1, 2009, the mandatory IOLTA provision will become effective in New Mexico..




Exhibit 2

2008 Grants of the Tennessee Bar Foundation



Abuse Alternatives, Inc.

Aging Services for the Upper Cumberlands
Avalon Center

CAN-LEARN Project

CASA - the Center for Family Development
CASA Corridor of East Tennessee

CASA for Kids, Inc.

CASA of Campbell County, Inc.

CASA of East Tennessee, Inc.

CASA of Madison and Henderson Counties
CASA of Maury County, Inc.

CASA of Memphis & Shelby County, Inc.
CASA of Rutherford County

CASA of the Tennessee Heartland, Inc.
CASA, Inc. of Nakhville

Catholic Charities / Immigrant Services
Catholic Charities / Parent Place

CEASE Domestic Violence & Sexual Assault
Community Legal Center

Community Mediation Services
Community Reconciliation, Inc.

Disability Law & Advocacy Center of TN
Dismas House of Nashville

Domestic Violence Intervention Center
Domestic Violence Program, Inc. _
Exchange Club Family Center of the Mid-South, Inc.
Families In Crisis, Inc.

Genesis House, Inc.

Hope House

Kanoxville Family Justice Center

Legal Aid of East Tennessee

Legal Aid Society of Middle Tennessee and the Cumberlands
Mediation Services of Putnam County, Inc.
Memphis Area Legal Services, Inc.

Mid South Mediation Services

Monroe County Health Council

Morning Star Sanctuary

Putnam County CASA

Reconciliation, Inc.

Safe Haven Center

Southeast Tennessee Legal Services
Surmmer County CASA.

Tennessee Coalition Against Domestic and Sexual Violence
Tennessee Justice Center

The Exchange Club Family Center

The H.O.P.E. Center

The Mediation Center

University of Memphis School of Law Scholarship
UT College of Law Scholarship
VORP/Community Mediation Center, Inc.
West Tennessee Legal Services, Inc.
Williamson County CASA, Inc.

$5,000
$9,000
$11,000
$5,000
$10,000
$5,000
$9,000
$6,000
$10,000
$8,000
$10,000
$9,000
$7,000
$14,000
$10,000
$7,500
$12,000
$5,500
$32,000
$5,000
$7,500
$4,200
$5,000
$2,500
$15,400
$10,000
$2,000
$10,000
$10,000
$11,000
$212,157
$242,648
$12,000
$150,495
$8,000
$6,000
$5,000
$7,500
$13,000
$7,500
$10,000
$5,000
$25,000
$275,000
$10,000
$7,000
$6,000
$3,000
$3,000
$15,000
$72,300
$3,800



Wilson County CASA
YWCA of Greater Memphis
YWCA of Knoxville
YWCA of Oak Ridge

$7,000
$10,000
$12,000
$4.000

$1,400,000



Exhibit 3
States That Require IOLTA Rate Comparability

Alabama
Arkansas
California
Connecticut
Florida
Hawaii
Hlinois
Indiana
Louisiana
Maryland
Massachusetts
Maine
Michigan

- Minnesota
Mississippi
Missouri
New Jersey
New Mexico™*
New York
Ohio
Pennsylvania
Texas
Utah

*On January 1, 2009, the comparability requirement will become effective in New
Mexico.



EXHIBIT 4

Proposed RPC Rule 1.15



Proposed by TBF, TBA, TA] and TALS

Proposed
Rule 1.15
Safekeeping Property and Funds

(a) A lawyer shall hold property and funds of clients or third persons that are m a
lawyer’s possession in connection with a representation separate from the lawyer’s own
property and funds.

(b) Funds belonging to clients or third persons shall be deposited in a separate
account maintained in an FDIC member depository institution having a deposit-accepting
office located in the state where the lawyer’s office is situated (or elsewhere with the
consent of the client or third person) and which participates in the overdraft notification
program as required by Supreme Court Rule 9. A lawyer may deposit the lawyer’s own
funds in such an account for the sole purpose of paying financial institution service
charges or fees on that account, but only in an amount reasonably necessary for that

purpose.

(1) Except as provided by subparagraph (b)(2), interest earned on accounts in
which the funds of clients or third persons are deposited, less any deduction for
financial institution service charges or fees (other than overdraft charges)and
intangible taxes collected with respect to the deposited funds, shall belong to the
clients or third persons whose funds are deposited, and the lawyer shall have no
right or claim to such interest. Overdraft charges shall not be deducted from
accrued interest and shall be the responsibility of the lawyer.

(2) A lawyer shall deposit all funds of clients and third persons that are
nominal in amount or expected to be held for a short period of time such that the
funds cannot earn income for the benefit of the client or third persons in excess of
the costs incurred to secure such income in one or more pooled accounts known as
an “Interest On Lawyers’ Trust Account” (“IOLTA”), in accordance with the
requirements of Supreme Court Rule 43. A lawyer shall not deposit funds in any
account for the purpose of complying with this sub-section unless the account
participates in the IOLTA program under Rule 43.

(3) The determination of whether funds are required to be deposited in an
IOLTA account pursuant to subparagraph (b)(2) rests in the sound discretion of the
lawyer, No charge of ethical impropriety or other breach of professional conduct
shall attend a lawyer’s exercise of good faith judgment in making such a
determination.

(¢) Upon receiving funds or other property in which a client or third person has an
interest, a lawyer shall promptly notify the client or third person. Except as stated in this
Rule or otherwise permitted by law or by agreement with the client, a lawyer shall
promptly deliver to the client or third person any funds or other property that the client or
third person is entitled to receive and, upon request by the client or third person, shall
promptly render a full accounting regarding such funds or other property. If a dispute



arises between the client and a third person with respect to their respective interests in the
funds or property held by the lawyer, the portion in dispute shall be kept separate and
safeguarded by the lawyer until the dispute is resolved.

(d) When in the course of representation a lawyer is in possession of property in
which both the lawyer and another person claim interests, the property shall be kept
separate by the lawyer until there is an accounting and severance of their interests.

Comments

[1] A lawyer should hold property of others with the care required of a professional
fiduciary. Securities should be kept in a safe deposit box, except when some other form
of safekeeping is warranted by special circumstances. All property of clients or third
persons should be kept separate from the lawyer’s business and personal property and, if
monies, in one or more trust accounts. Separate trust accounts may be warranted when
administering estate monies or acting in similar fiduciary capacities.

[2] Paragraph (b) of this Rule contains the fundamental requirement that a lawyer
maintain funds of clients and third parties in a separate trust account. All such accounts,
including JOLTA accounts, must be part of the overdraft notification program
established under Supreme Court Rule 9, Section 29.1.

[3] Under Supreme Court Rule 43, Tennessee lawyers are obligated to report their
compliance with their obligations concerning their IOLTA accounts and the handling of
client funds. Tennessee lawyers are required to comply with certain requirements
imposed by Rule 43. This Rule requires Tennessee lawyers to establish IOLTA accounts
only at eligible financial institutions. Tennessee lawyers may rely upon the list of eligible
financial institutions maintained pursuant to Rule 43 in establishing an JOLTA account
to comply with subparagraph (b)(2).

[4] A lawyer is also responsible for assuring the payment of any financial
institution service charges or fees on such trust accounts. Subparagraph (b)(1) of this
Rule makes clear that any interest earned on non-IOLTA frust accounts belongs to the
client or third party whose funds generate the interest, and that the interest eamed on
them may be used by a lawyer to pay bank charges or fees. A detailed accounting of such
interest and fees may be necessary to avoid the payment of any client- or matter-specific
bank charges or fees (for example, charges for a certified check obtained solely for the
benefit of one client) by a client other than the one on whose behalf the charge or fee was
incurred.

[5] In determining whether client or third person funds should be deposited in an
IOLTA account or non-IOLTA trust account, a lawyer should take into consideration a
‘number of factors, including the amount of funds to be deposited; the expected duration
of the deposit; the rate of interest or yield available from the financial institution where
the funds are to be deposited; the service charges, fees, and other costs that are
reasonably expected to be associated with the deposit of funds; the cost of establishing



and administering a non-IOLTA trust account for the benefit of the client or third person,
including the cost of the lawyer’s services and the cost of preparing any tax reports
required for interest accruing to the benefit of a client or third person; the capability of
financial institutions or lawyers or law firms to calculate and pay interest to individual
clients or third persons; and any other circumstances that are reasonably likely to affect
the ability of the client or third person to earn income, in excess of any service charges,
fees, or other costs incurred to secure such income from the funds

[6] Subparagraph (b)(3) expressly recognizes that a lawyer’s decision concerning
whether funds are required to be deposited in an IOLTA account pursuant to
subparagraph (b)(2) is a discretionary one, and provides that a lawyer who makes such a
determination in good faith shall not be subject to any disciplinary sanction for this
decision. A lawyer or law firm should review the account at reasonable intervals to
determine if the amount of the funds or expected duration change the type of account in
which funds should be deposited.

[7] In no event may overdraft charges imposed upon a trust account be paid from
interest on a trust account.

[8] In order to allow a lawyer to pay appropriate financial institotion service
charges or fees on a trust account, paragraph (b) of the Rule expressly relaxes the
prohibition on commingling lawyer and client funds in a trust account to permit a lawyer
to deposit the lawyer’s own funds in the trust account for the sole purpose of paying
financial institution service charges or fees, but only in an amount reasonably necessary
for that very limited purpose. Lawyers should exercise great care in using this limited
permission to deposit funds in a trust account, given the cardinal importance of the
principle otherwise banning commingling of funds.

[9] Lawyers often receive funds from third parties from which the lawyer’s fee will
be paid. If there is risk that the client may divert the funds without paying the fee, the
lawyer is not required to remit the portion from which the fee is to be paid. However, a
lawyer may not hold funds to coerce a client into accepting the lawyer’s contention in a
dispute with the client. The disputed portion of the funds should be kept in trust and the
lawyer should suggest means for prompt resolution of the dispute, such as arbitration.
The undisputed portion of the funds shall be promptly distributed.

[10] Third parties, such as a client’s creditors, may have just claims against funds or
other property in a lawyer’s custody. A lawyer may have a duty under applicable law to
protect such third-party claims against wrongful interference by the client and
accordingly may refuse to surrender the property to the client. However, a lawyer should
not unilaterally assume to arbitrate a dispute between the client and the third party. If not
inconsistent with the interests of the client, the Jawyer may file an interpleader action
concerning funds in dispute between the client and a third party.

[11] The obligations of a lawyer under this Rule are independent of those arising
from activity other than rendering legal services. For example, a lawyer who serves as an



escrow agent is governed by the applicable law relating to fiduciaries even though the
lawyer does not render legal services in the transaction.

[12] In certain circumstances, Tennessee law governing abandoned property may
apply to monies in lawyer trust accounts or other property left in the hands of lawyers and
may govern its disposition. See Tenn. Code Ann. §§ 66-29-101 to 66-29-204 (Uniform
Disposition of Unclaimed Property Act).

7282033.4



EXHIBIT 5

Blacklined Comparison of Proposed RPC Rule 1.15

To Current RPC Rule 1.15



Proposed by TBE, TBA, TAL and TALS

Proposed
Rule 1.15

(a) A 1awyer shall hold property and funds of clients or third persons that arein a
lawyer’s possession in connection with a representation separate from the lawyer’s own

property and funds -Alavwyer inpossession-of-clients™or third persons™property-and-

(+b) Funds belonging to clients or third persons shall be keptdeposited in a separate
account maintained in an inseredFDIC member depository institution having a deposit-
accepting office located in the state where the lawyer’s office is situated (or elsewhere
with the consent of the client or third person) and which participates in the overdraft
notification program as required by Supreme Court Rule 9. A lawyer may deposit the
lawyer’s own funds in such an account for the sole purpose of paying bankfinancial
institution service charges or fees on that account, but only in an amount reasonably
necessary for that purpose.

(i1) Except as provided by subparagraph (ab)(D642), interest earned on
accounts in which the funds of clients or third persons are deposited, less any
deduction for finan nstitution service charges or fees (other than overdraft
charges}fees—eﬁheWand intangible taxes collected with
respect to the deposited funds, shall belong to the clients_or third persons whose
funds are deposited, and the lawyer shall have no right or claim to such interest.
Overdraft charges shall not be deducted from accrued interest and shall be the
responsibility of the lawyer.

(2) A lawyer shall deposit.all funds of clients and third persons that are
nommal in amount or expected to be held for a short period of tzme %&ﬁeeled-

Aeeean%s&ggﬂm: (“IOLTA”) B ¥ ‘
in accordance with the requirements of

Supreme Court Rule 43._A lawyer shall not deposit funds in any account for the

purpose of complying with this sub-section uniess the account participates in the




ﬁgcharge of ethlcal n’npropney or other breach of professional conduct shaII

attend a lawyer’s exercise of good faith judgment in that+egard—making such a

fb(c) Upon receiving funds or other property in which a client or third person has an
interest, a lawyer shall promptly notify the client or third person. Except as stated in this
Rule or otherwise permitted by law or by agreement with the client, a lawyer shall
promptly deliver to the client or third person any funds or other property that the client or
third person is entitled to receive and, upon request by the client or third person, shall
promptly render a full accounting regarding such funds or other property. If a dispute
arises between the client and a third person with respect to their respective interests in the
funds or property held by the lawyer, the portion in dispute shall be kept separate and
safeguarded by the lawyer until the dispute is resolved.

(ed) When in the course of representation a lawyer is in possession of property in
which both the lawyer and another person claim interests, the property shall be kept
separate by the lawyer until there is an accounting and severance of their interests.
COMMENTS-

Comments

[1] A lawyer should hold property of others with the care required of a professional
fiduciary. Securities should be kept in a safe deposit box, except when some other form
of safekeeping is warranted by special circumstances. All property of clients or third
persons should be kept separate from the lawyer’s business and personal property and, if
monies, in one or more trust accounts. Separate trust accounts may be warranted when
administering estate monies or acting in similar fiduciary capacities.

[2] Fhe-first-paragraph-of Section-(a)d-Paragraph (b) of this Rule contains the

fundamental requirement that a lawyer mamtam funds of chents and third parties in a
separate trust account. All such accounts, ¢ S

W%%WWMMQMM must be part

of the overdraft notification program established under Supreme Court Rule 9, Section
29.1.

1mnosed bv Rule 43 Thls Rule requires Tenneswe 1awvers to establzqh IOLTA accounts
onlv at eligible financial institutions. Tennessee lawyers may relv upon the list of eligible




[41 A lawyer is also responsible for assuring the payment of any bankfinancial
institution service charges or fees on such trust accounts. Seetion-taSubparagraph.
(b)(136) of this Rule makes clear that any interest earned on non-IOLTA trust accounts
belongs to the client or third party whose funds generate the interest, and that the interest
earned on them may be used by a lawyer to pay bank charges or fees. A detailed
accounting of such interest and fees may be necessary to avoid the payment of any client- >
or matter-specific bank charges or fees (for example, charges for a certified check
obtained solely for the benefit of one client) by a client other than the one on whose
behalf the charge or fee was incurred.

[5] 1ining I ]
IOLTA account Or Non- IOLTA trust account a lawver qhouid take mto con'ﬂderatlon a
pumber of factors mcludmg the amount of funds 10 be deposited; the exnccted duration

admimstenng 3 Non- IOLTA tru%t accouni for the beneﬁt of the chent or third Derson.
mg;g_dmg the cost of the 1awver s services and the cost of preparing anv tax 1eports

1 wmwe _G&SQQMLQQ

whether funds are reomred to be denomted inan IOLTA account Durquant to
subna;ram"anh (b)( M is a discretionary one. and provides that a lawver who makes such a
e _good faith shall not be ';ubzect fo anv di‘;cmlmarv t;anctlon for this

[711n.no event may overdraft charges imposed upon a trust account be paid from
interest on a trust account.

[68] In order to allow a lawyer to pay appropriate bank{inancial institution service
charges or fees on a trust account, Seetion-{a})éparagraph (b) of the Rule expressly



relaxes the prohibition on commingling lawyer and client funds in a trust account to
perrmt a lawyer to deposit the lawyer’s own funds in the trust account for the sole purpose
of paying baskfinancial institution service charges or fees, but only in an amount
reasonably necessary for that very limited purpose. Lawyers should exercise great care in
using this limited permission to deposit funds in a trust account, given the cardinal
importance of the principle otherwise banning commingling of funds.

[79] Lawyers often receive funds from third parties from which the lawyer’s fee
will be paid. If there is risk that the client may divert the funds without paying the fee, the
Jawyer is not required to remit the portion from which the fee is to be paid. However, a
lawyer may not hold funds to coerce a client into accepting the lawyer’s contention in a
dispute with the client. The disputed portion of the funds should be kept in trust and the
lawyer should suggest means for prompt resolution of the dispute, such as arbitration.
The undisputed portion of the funds shall be promptly distributed.

[810] Third parties, such as a client’s creditors, may have just claims against funds
or other property in a lawyer’s custody. A lawyer may have a duty under applicable law to
protect such third-party claims against wrongful interference by the client and accordingly
may refuse to surrender the property to the client. However, a lawyer should not
unilaterally assume to arbitrate a dispute between the client and the third party. If not
inconsistent with the interests of the client, the lawyer may file an interpleader action
concerning funds in dispute between the client and a third party.

[911] The obligations of a lawyer under this Rule are independent of those arising
from activity other than rendering legal services. For example, a lawyer who serves as an
escrow agent is governed by the applicable law relating to fiduciaries even though the
lawyer does not render legal services in the transaction.

[£612] In certain circumstances, Tennessee law governing abandoned property may
apply to monies in lawyer trust accounts or other property left in the hands of lawyers and
may govern its disposition. See Tenn. Code Ann. §§ 66-29-101 to 66-29-204 (+993-end-

Sa—pp—%-@@%—{Umform Disposition of Unclaimed Property Act). fAmended-by-orderfiled-




EXHIBIT 6

Proposed S. Ct. Rule 43



Proposed by TBF, TBA, TAJ and TALS

Proposed
Supreme Court Rule 43

Interest On Lawvers' Trust Accounts

Tennessee Supreme Court Rule 8, Rule of Professional Conduct 1.15, requires that
Tennessee lawyers who maintain pooled_' trust checking accounts for the deposit of client funds

participate in the IOLTA (Interest On Lawyers’ Trust Accounts) program.

The following rule shall govern the operation of IOLTA accounts and the [OLTA

program:

1. The determination of whether or not a financial institution is an eligible
institution which meets the requirements of this Rule shall be made by the Tennessee
Bar Foundation, the organizational administrator of the IOLTA program. The
Foundation shall maintain a list of eligible financial institutions and shall make that list

available to Tennessee lawyers.

2. Eligible institutioﬁs are those financial institutions which voluntarily offer IOLTA
accounts and comply with the requirements of this Rule, including maintaining I0LTA accounts
which pay the highest interest rate or dividend generally available from the institution to iis non-
IOLTA account customers when IOLTA accounts meet or exceed the same minimum balance or
other eligibility qualifications, if any. To determine the highest interest rate or dividend
generally available from the institution to its non-IOLTA accounts, eligible institutions may

consider factors, in addition to the JOLTA account balance, customarily considered when setting
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interest rates or dividends for customers, provided that such factors do not discriminate between

IOLTA accounts and accounts of non-IOLTA customers and that these factors do not include

that the account is an JOLTA account. Nothing in this Rule shall prohibit an eligible institution

from paying an interest rate or dividend higher than required herein.

3. An eligible financial institution may satisfy requirements of this Rule by electing one of

the following options:

Establish qualifying IOLTA accounts as the comparable interest rate or dividend-

paying product; or

Pay the comparable interest rate or dividend on the qualifying IOLTA account in
lieu of actually establishing the comparable interest rate or dividend-paying

product; or

Pay an amount on funds that would otherwise qualify for the investment options
described in Section 4 of this Rule equal to X% of the Federal Funds Target Rate
as of the first business day of the month or other IOLTA remitting period, which
is deemed to be already net of allowable service charges or fees. This benchmark
vield rate may be adjusted once per year by the Foundation, upon 90 days written

notice to financial institutions participating in the IOLTA program.

4, IOLTA accounts may be established as:
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a. A business checking account with an automated investment feature, such as an
overnight investment in repurchase agreements or money market funds fully
collateralized by or invested solely in United States government securities which
are direct debt obligations of the government of the United States of America or
of agencies or instruments thereof guaranteed by the full faith and credit of the
government of the United States of America as to the payment of principal and

interest at maturity;

b. A checking account paying preferred interest rates, such as money market or

indexed rates;

c. A government interest-bearing checking account such as accounts used for

municipal deposits; or

d. Any other suitable interest-bearing deposit account offered by the institution to its

non-IOLTA customers.

5. A daily financial institution repurchase agreement shall be fully collateralized by United
States Government Securities, and may be established only with an eligible institution that 1s
“well capitalized” or “adequately capitalized” as those terms are defined by applicable federal

statutes and regulations.
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6. An open-end money-market fund shall be invested solely in United States Government

Securities or repurchase agreements fully collateralized by United States Government Securities
and shall hold itself out as a “money market fund” as that term is defined by federal statutes and
regulations under the Investment Company Act of 1940 and, at the time of the investment, shall

have total assets of at least two hundred fifty million dollars ($250,000,000).
7. An eligible financial institution participating in the IOLTA program must also:

a. Remit interest or dividends net of any allowable service charges or fees,

preferably monthly, but at least quarterly, to the Tennessee Bar Foundation;

b. Transmit to the Tennessee Bar Foundation, in a format specified by the Tennessee

Bar Foundation, a report which contains:

(i) the name of the lawyer or law finn on whose account the remittance is
sent;

(i)  the account number;

(iii)  the balance on which the interest rate is applied;

(iv)  the rate of interest or dividends applied;

(v)  the gross interest or dividends earned;

(vi)  the type and amount of any allowable service charges or fees deducted;
and

(vii)  the net amount remitted.

Page 4 of 11



c. Transmit information to the lawyer or law finn maintaining that account in

accordance with the institution’s normal procedures for reporting to depositors.

8. No financial institution service charges or fees may be deducted from the principal of any
IOLTA account.
9. Deductions by the financial institution from interest eamed may only be for allowable

reasonable service charges or fees calculated in accordance with the institution’s standard
practice for non-TOLTA customers. For purposes of this Rule, “allowable reasonable service
charges or fees” are defined as:

(a) per check charges;

(b)  per deposit charges;

(c) a fee in lieu of minimum balance;

(d)  federal deposit insurance fees;

(e) a sweep fee; and

() a reasonable JOLTA account administrative fee.

Other financial institution service charges or fees shall not be deducted from IOLTA
account interest and shall be the responsibility of, and may be charged to, the lawyer or law firm
maintaining the IOL'TA account. Nothing in this Rule shall be construed to require that 2
financial institution charge fees on an IOLTA account, nor does anything in this Rule prohibit a

financial institution from waiving or discounting fees associated with an IOLTA account.
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10.  Allowable reasonable service charges or fees in excess of the interest earned on any one

IOLTA account may not be deducted from interest earned on any other IOLTA account.

11.  Alawyer or law firm who objects to a decision of the Tennessee Bar Foundation with
respect to whether a financial institution is an eligible institution under Section 1 through 10 of
this Rule or whether the lawyer is eligible for an exemption under Section 13(e) may appeal such
decision to the Board of Professional Responsibility in accordance with regulations adopted by

the Board of Professional Responsibility.

12.  Interest transmitted shall, after deductions for the necessary and reasonable
administrative expenses of the Tennessee Bar Foundation for operation of the IOLTA program,

be distributed by that entity, in proportions it deems appropriate, for the following purposes:

(a) To provide legal assistance to the poor;

(b) To provide student loans, grants, and/or scholarships to deserving law students;

(c) To improve the administration of justice; and

(d) For such other programs for the benefit of the public as are specifically approved

by the Tennessee Supreme Court.

13.  Unless exempt under this Section 13, every lawyer admitted to practice in Tennessee
shall certify in the lawyer’s annual registration statement required by Tennessee Supreme Court
Rule 9, Section 20.5, as a condition of licensure, that all funds in the lawyer’s possession that are
required pursuant to RPC 1.15(b) to be held in an IOLTA account are, in fact, so held and shall

list the name(s) of the financial institution(s) and account number(s) where such funds are
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deposited. This certification shall be made on a form provided by the Board of Professional

Responsibility and shall be submitted by the lawyer within the time period set forth in Rule 9,

Section 20, for the annual registration statement.

A lawyer licensed in Tennessee is exempt, and shall so certify on the lawyer’s annual

registration statement, if:

(2)

(b)

(©)

(d)
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the lawyer is not engaged in the private practice of law in the State of Tennessee;

the lawyer serves as a Judge, Attomey General, Public Defender, U.S. Attorney,
District Attorey, corporate counsel, teacher of law, on active duty in the armed
forces or employed by state, local or federal government and not otherwise

engaged in the private practice of law;

the lawyer does not have an office in Tennessée; however, for purposes of this
Rule, a lawyer who practices, as a principal, employee, of counsel, or in any other
capacity, with a firm that has an office in Tennessee shall be deemed for purposes
of this Rule to have an office in Tennessee if the lawyer utilizes one or more
offices of the firm located in Tennessee more than the lawyer utilizes one or more

offices of the firm located in any other single state;

under regulations adopted by the Board of Professional Responsibility under

criteria established upon recommendation of the Tennessee Bar Foundation, the



lawyer or law firm is exempted from maintaining an [OLTA account because
such an IOLTA account has not and cannot reasonably be expected to produce

interest or dividends in excess of allowable reasonable fees; or

(e) the lawyer is exempted by the Tennessee Bar Foundation from the application of
this Rule following a written request for exemption by the lawyer and
determination by the Tennessee Bar Foundation that no eligible financial
institution (as defined and determined in accordance with this Rule 43) is located

within reasonable proximity of that lawyer.

14. Upon its receipt of a lawyer’s certification under Section 13 of this Rgle, the
Tennessee Bar Foundation shall, on or before March 31 of each year, report to the Board of
Professional Responsibility any evidence of the lawyer’s noncompliance known by the

Tennessee Bar Foundation. Noncompliance with this Rule will result in the following action:

{a) On or before May 15 of each year, the Board of Professional Responsibility shall
compile a list of those lawyers who are not in compliance with this Rule. On or before the first
business day of May of each year, the Board of Professional Responsibility shall serve each
Jawyer on the list compiled under this Rule a Notice of Noncompliance requiring the lawyer to
remedy any deficiencies identified in the Notice on or before May 31 of that year. Each lawyer
to whom a Notice of Noncompliance is issued shall pay to the Board of Professional
Responsibility a Noncompliance Fee of One Hundred Dollars ($100.00). Such Noncompliance

Fee shall be paid on or before May 31 of that year, unless the lawyer shows to the satisfaction of
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the Chief Disciplinary Counsel that the Notice of Noncompliance was erroneously issued, in

which case no such fee shall be due.

(b) On or before May 31 of that year, each lawyer on whom a Notice of
Noncompliance is served also shall file with the Board of Professional Responsibility an
affidavit, in the form specified by the Board of Professional Responsibility, attesting that any
identified deficiencies have been remedied. In the event a lawyer fails to timely remedy any
such deficiency or fails to timely file such affidavit, the 1awyer shall pay to the Board of
Professional Responsibility, in addition to the Noncompliance Fee, a Delinquent Compliance Fee

of Two Hundred Dollars ($200.00).

(c) On or before June 30 of each year, the Board of Professional Responsibility shall:
(i) prepare a proposed Suspension Order listing all lawyers who were issued Notices of
Noncompliance and who failed to remedy their deficiencies by May 31; (ii) submit the proposed
Suspension Order to the Supreme Court; and (iii} serve a copy of the proposed Suspension Order
on each lawyer named in the Order. The Supreme Court will review the proposed Suspension
Order and enter such order as the Court may deem appropriate suspending the law license of

each lawyer deemed by the Court o be not in compliance with the requirements of this Rule.

(d) Each lawyer named in the Suspension Order entered by the Court shall file with
the Board of Professional Responsibility an affidavit in the form specified by the Board of
Professional Responsibility, attesting that any identified deficiencies have been remedied and

shall pay to the Board of Professional Responsibility, in addition to the Noncompliance Fee and
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the Delinquent Compliance Fee, a Five Hundred Dollar ($500.00) Suspension Fee as a condition
of reactivation of his or her law license. Payment of all fees imposed by this section shall be a
requirement for compliance with this Rule and for reactivation of a license. The Board of
Professional Responsibility shall not reactivate the license of any lawyer whose license is
suspended pursuant to this Rule until the Chief Disciplinary Counsel certifies compliance with

the requirements of this Rule.

(e) All notices required or permitted to be served on a lawyer under the provisions of
this Rule shall be served by United States Postal Service Certified Mail, return receipt requested,
at the address shown in the most recent registration statement filed by the Jawyer pursuant to
Supreme Court Rule 9, Section 20.5, and shall be deemed to have been served as of the postmark

date shown on the Certified Mail Receipt.

15.  The Board of Professional Responsibility, acting in concert with the Tennessee Bar
Foundation, may promulgate such forms and procedures to implement Sections 13 and 14 of this

Rule and of Supreme Court Rule 8, RPC 1.15.

16.  The information contained in the statements forwarded to the Tennessee Bar Foundation
under Section 13 and/or Section 14 of this Rule shall remain confidential other than as to
Tennessee Supreme Court or the Board of Professional Responsibility. The Tennessee Bar
Foundation shall not release any information contained in such statements other than as a
compilation of data from such statements, except as directed in writing by the Tennessee

Supreme Court or the Board of Professional Responsibility or in response to a subpoena.
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17.  Transition Provisions. For the purpose of adopting regulations consistent with this Rule
and educating the bar and financial institutions regarding the new requirements, the provisions of
Rule 43 authorizing regulations and approval shall take effect upon entry of order adopting the

Rule by the Tennessee Supreme Court.

For the purposes of certification on annual registrations by lawyers required in Tennessee
Supreme Court Rule 43 and the provisions of Tennessee Supreme Court Rule 8, RPC 1.15

requiring deposit in IOLTA accounts, these amendments shall take effect on January 1, 2010.

7282597.5

Page 11 of 11



EXHIBIT 7

Blacklined Comparison of Proposed Rule 43

To Current Rule 43



Proposed
Supreme Court Rule 43—
Interest enOn Lawyers? Trust Accounts-
Tennessee Supreme Court Rule 8, Rule of Professional Conduct 1.15, requires that
Tennessee lawyers who maintain pooled trust checking accounts for the deposit of client funds

participate in the IOLTA (Interest On Lawyers’ Trust Accounts) programs-untess-they-dechineto-

cipator as-described i seeti belovee.,

The following rule shall govern the operation of IOLTA accounts and the IOLTA

program:

OLT Tl disost the Banciskinstitution:

1. The determination of whether or not a financial institution is an eligible.

institution which meets the requirements of this Rule shall be made by the Tennessee

Bar Foundation, the organizational administrator of the IOLTA program. The

Foundation shall maintain a list of elieible financial institutions and shall make that list

2. Elioible institutions are those financial institutions which voluntarily offer JOLTA

which pay the highest interest rate or dividend generally available from the institution to 11s non-

IOLTA account customers when IOLTA accounts meet or exceed the same minirmum balance ot
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ofher elioibility qualifications. if anv. To determine the highest interest rate or dividend generally
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Pav an amount on funds that would otherwise qualify for the investment options

described in Section 4 of this Rule equal to X% of the Federal Funds Target Rate

as of the first business dav of the month or other IOLTA remitting period, which

is deemed to he alreadv net of allowable service charges or fees, This benchrmark
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vield rate mav be adjusted once per vear by the Foundation, upon 90.days writien

notice to financial institutions participating in the I0LTA program,

collateralized by or invested solely in United States government securities which

Anv other suitable interest-bearing deposit account offered by the institution fo its
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6, Ap open-end monev-market fund shall be invested solely in United States Government

Securities or repurchase agreements fully collateralized by United States Government Securities

R An eligible financial institution participating in the IOLTA program must also:

{a)Toremita, Remit interest or divi

preferably monthly, but at least quarterly, e

and-Hdy below-to the Tennessee Bar Foundation;

: et ity each remitiaee

b. Transmit to the Tennessee Bar Foundation-a-statesrnent-showing:, in a format.

() i>-the name of the lawyer or law firm on whose account the remittance is

sent;
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@i)-the account number;

¢iibthe balance againston which the interest rate is applied;

@@v)-the rate of interest or dividends applied;

&)-the gross interest or dividends eared,;

&eidthe type and amount of any allowable service charges against-the-

E g EE B

E

Gdthe net interestgmount remitted.

Duplieate c. Transmit information shath-be-transmitted-to the lawyer or law firm

maintaining that account—

g, No financial institution service charges or fees may be deducted from the principal of any
10LTA account,
9. Deductions by the financial institution from interest earned may onlv be for allowable

reasonable service charges or fees calculated in accordance with the institution’s standard.
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practice for non-IOLTA customers, For purposes of this Rule, “allowable reasonable service

E kB EE

Overdraft-charges ees shall not be deducted

from acerued[OLTA account interest and shall be the responsibility of,_and may be charged to,

the lawyer: Nothing in this Rule shall be construed

to require that a financial institution charge fees eeneermingon an IOLTA account, nor does
anything in this Rule prohibit a financial institution from waivipg or discounting fees associated

with an JOLTA account.-Fins
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£3)-12, Interest transmitted shall, after deductions for the necessary and reasonable administrative
expenses of the Tennessee Bar Foundation for operation of the IOLTA program, be distributed

by that entity, in proportions it deems appropriate, for the following purposes:

{a) ¢ayTo provide legal assistance to the poor;

(b) ) -To provide student loans, grants, and/or scholarships to deserving law
students;

(€)  {-To improve the administration of justice; and

(d) &B-For such other programs for the benefit of the public as are specifically
approved by the Tennessee Supreme Court-frem-time-to-titne-,

Supreme Court Rule 9, Section 20:5-shall-alse-include-anJOLTA-compliance-statement—Eaeh-
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made on a form provided by the Board of Professional Responsibility;utilizing the-options-
printed-on-the statement;- why-he or-she-does-notmaintain-such-account: and shall be submitted

by the lawver within the time period set forth in Rule 9. Section 20, for the annual registration

statement..

A lawver licensed in Tennessee is exempt, and shall so certify on the lawver’s annual

(a) the lawver is not engaged in the private practice of law in the State of Tennessee.
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14, Upon its receint of a lawyer’s certification under Section 13 of this Rule, the

Tennessee Bar Foundation shall, on or before March 31 of each vear, report to the Board of

Professional Resoponsibility any evidence of the lawver's noncompliance known by the

Tennessee Rar Foundation. Noncompliance with this Rule will result in the following action:

(@  Onorbefore Mav 15 of each vear, the Board of Professional Responsibility shall

compile a list of those lawvers who are not in compliance with this Rule. On or before the first

4 Noncompliance Fee of One Hundred Dollars ($100.00), Such Noncompliance Fee shall be

naid on or before Mav 31 of that vear, unless the lawver shows to the satisfaction of the Chief

Disciplinary Counsel that the Notice of Noncompliance was erroneously issued. in which case no

such fee shall be due,

(b) On or before May 31 of that vear. cach lawver on whom a Notice of

Noncompliance. is served also _shall file with the Board of Professional Responsibility an

affidavit. in the form specified by the Board of Professional Responsibility, affesting that any

identified deficiencies have been remedied. In the event a lawyer fails to timely remedy any such
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(c) On or before June 30 of each vear, the Board of Professional Responsibility shall:

(i)_prepare a proposed Suspension Order listing all lawvers who were issued Notices of

Noncompliance and who failed to remedy their deficiencies by Mav 31; (ii) submit the proposed

Susnension Order to the Supreme Court:and (iii) serve a copy.of the proposed Suspension Order

on each lawver named in the Order. The Supreme Court will review the proposed Suspension

Order and enter such order as the Court may deern appropriate suspending the law license of each

lawver deemed by the Court to be not in compliance with the requirements of this Rule,

the Board of Professional Responsibilitv_an affidavit in the form specified by the Board of

Professional Resnonsibility. attesting that any identified deficiencies have been remedied and

requirement for compliance with this Rule and for reactivation of a license,  The Board of

Professional Responsibility shall not reactivate the license of any lawver whose license is

suspended pursuant to this Rule until the Chief Disciplinary Counsel certifies compliance with
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(615, The Board of Professional Responsibility, acting in concert with the Tennessee Bar
Foundation, may promulgate such forms and procedures as-willto implement paragraphs-

fowrSections 13 and fivel4 of this Rule and of Supreme Court Rule 8, RPC 1-15;-as-amended-

Page 12 0f 14



Page 13.0f 14



EXHIBIT 8

Certificate of Service List



Amy Amundsen
Memphis Bar Association
275 Jefferson Ave
Memphis TN 38103

Adrienne Anderson

Knoxvilie Bar Association
800 South Gay St Suite 2500
PO Box 629

Knoxville TN 379014

Adele Anderson

Tennesses Board of Law Examiners
401 Church Street, Suite 2200
Nashville TN 37243

Barri Bernstein

Tennessee Bar Foundation
618 Church 8t Sulte 120
Nashville TN 37218

Doug Blaze

University of Tennessee College of Law
1505 W. Cumberland Ave

Knoxville TN 37923

Beth Brooks

East Shelby County Bar Assn
2299 Union Ave

Memphis TN 38104

Randy Chism

Tennessee Commission CLE
127 S First St

PO Box 250

Union City TN 38281

Daniel Claytor

Tennessee Association for Justice
127 Woodmont Bivd

Nashville TN 37205

Erik Cole

Tennessee Alllance for Lega! Services
50 Vantage Way Suite 250

Nashville TN 37228

lsaac Conner

Tennessee Alllance for Black Lawyers
201 Fourth Ave North Suite 1500

PO Box 198615

Nashville TN 37219

Walter Crouch

Federal Bar Assn-Nashvilie Chapter
511 Union St Suite 2700

P O Box 198966

Nashvile TN 37219

Doug Dooley

Tennessee Defense Lawyers Assn
801 Broad Sireet 3rd Floor
Chattanoocga TN 37402

Sheri Fox

SETLAW

633 Chesinut St Ste 1800
Chattancoga TN 37450

Melanie Grand

Lawyers Association for Wormen
P O Box 190583

Nashville TN 37219

Jennifer Hagerman

Association for Women Attorneys
130 Nosth Court Avenue

Memphis TN 383103

Cindy Hail

Chattancoga Bar Association
837 Fort Wood Street
Chatianooga TN 37403

Lynda Hood

Chattanooga Bar Association
801 Broad 51 Suite 420
Pioneer Bldg

Chattanooga TN 37402

Nancy Jones

Board of Professional Responsibility
1101 Kermit Drive Suite 730
Nashville TN 37217

Suzanne Keith

Tennessee Association for Justice
1903 Division 8t

Nashville TN 37203

Kaz Kikkawa

Tennessee Asian Pacific American Bar Ast
c/o Branstetter, Stranch & Jennings, PLLC
One Park Plaza 1-4-E

Nashville TN 37203

Joe Loser

Nashville School of Law
4013 Armory Oaks Drive
Nashville TN 37204

Lorna MoClusky

TN Assn of Criminal Defense Lawyers
3074 East Rd

Memphis TN 38128

Mario Ramos

TN Assn of Spanish Speaking Attnys
611 Commerce St Suite 3118
Nashville TN 37203

Allan Ramsaur

Tennessee Bar Association
221 4th Ave N Suite 400
Nashvilie TN 37219

Jonathan Richardson
Napier-i.ooby Bar Assn
3250 Dickersen Pike Ste 121
Nashville TN 37207

Chantelle Roberson

S.L. Hutehins Chapter - Nalional Bar Assn,
832 Georgia Avenue

Suite 1000 Volunteer Building
Chattanooga TN 37402

Ed Rubin

Vanderbift University School of Law
131 21st Ave S Room 290A
Nashville TN 37203



Tom Seott

Board of Professional Responsibility
550 W Main St Ste 750

Knoxviile TN 37802

Dave Shearon

Tennessee Commission CLE
6041 Frontier Ln

6041 Frontier Ln

Nashville TN 37211

Barbara Short

TN Assn of Criminal Defense Lawyers
810 Broadway Suite 501

Nashville TN 37203

Scott Sims

Nashville Bar Association
150 4th Ave N Ste 2300
Nashville TN 37219

Lisa Smith

Tennessee Lawyers Assn for Women
P. O, Box 331214

Nashville Tennessee 37203

Jim Smoot

Cecil C Humphreys School of Law
3715 Central Ave

Memphis TN 38152

Libby Sykes

Administrative Offices of the Courts
511 Unlon St Suite 600

Nashvilie TN 37218

Van Tusner

Ben Jones Chapter - National Bar Association

4860 Lanlee Drive
Memphis TN 38125

George Underwood

. Wilkam Henry Hastie Chapter - National Bar As

800 South Gay Street Suite 1400
Knoxville TN 37929

Jack Vaughn

Lawyers Fund for Client Protection
215 E Suflivan 5t

Kingsport TN 37660

Bernadette Weich
Lawyers Assn for Women
Marion Griffin Rep

PO Box 158603
Nashvifle TN 37215

Ricky Wilkins

Tennessee Board of Law Examiners
66 Monroe Avenue Suite 103

The Shrine Building

Memgphis TN 38103

Marsha Witson

Knoxville Bar Association
505 Main St Suite 50

P O Box 2027

Knoxville TN 37907

Gigi Woodruff

Nashville Bar Assoclation
315 Union Sireet Suite 800
Nasghville TN 37201

Barbara Zoccola

Tennessee Lawyers Assn for Women
200 Jefferson Ave Suilte 811
Memphis TN 38103



Carmon Hooper

Haywood County Bar Assn
10 8 Court Square

P O Box 55

Brownsville TN 38012

John Lee Williams
Humphreys County Bar Assn
102 § Court Square

Waverly TN 37185

Jason Randoiph

Jefferson County Bar Assn
P O Box 828

Bandridge TN 37725

Don Mason

Kingsport Bar Assn
433 E Center 5t Ste 201
Kingsport TN 37660

Timothy Naifeh

Lake County Bar Assn
227 Church St
Tiptonvilie TN 38079

William Douglas

Lauderdale Couniy Bar Assn
P O Box 489

109 N Main St

Ripley TN 38063

Mike Kelley

Anderson County Bar Assn
1107 Charles Selvers Bivd
Clinton TN 37718

Steve Ogle

Blount County Bar Assn
F.0O. Box 7264
Maryville TN 37802

Stephen Crump
Bradley County Bar Assn
B50 25th Bt. Ste. 400
Cleveland TN 37311

Lewis Combs

Bristol Bar Assn

140 Blountville Bypass
PC Box 526

Blountville TN 37617

David Pollard

Campbell County Bar Assn
PO Box 436

Jacksboro TN 37757

Witliam Mitchell

White County Bar Assn
112 South Main Street
Sparta TN 38583

Karen
Beyks
Williamson County Bar Assn
P, O. Box 476
Franklin TN 37064

Ray Runyon

Montgomery County Bar Assn
301 Main St

Clarksvilie TN 37040

Michael Davis

Morgan County Bar Assn
PO Box 758

Warthurg TN 37887

Randy Chism

Oblon County Bar Assn
127 S First St

PO Box 250

Union City TN 38281

Hansel McCadams
Paris-Henry County Bar Assn
P( Box 627

Huntingdon TN 38344

James Hayes

Putnam County Bar Assn
PO BOX 3284
COOKEVILLE TN 38502

Billy Townsend
Decatur,Lewis,

Perry, Wayne Counties Bar Assn

26 West Linden Ave
Hohenwald TN 38462

Ben Boston

Lawrence County Bar Assn
235 Waterloo St

P O Box 357

Lawrenceburg TN 38464

Randall Self

Lincoln County Bar Assn
131A E Market St

P O Box 501

Fayeitevilie TN 37334

Lee Ledbetier

Loudon County Bar Assn
P. O, Box 703

Kingston TN 37763

Rick Kendall

Jackson-Madison County Bar Assn
106 S Liberty

Jackson TN 38301

Jeff Stewart

Twelfth Judicial District Bar Assn
PO Box 428

12th Judicial Dist

Winchester TN 37398

Lee Bowles

Marshall County Bar Assn
520 N Elington Pkwy
Lewisburg TN 37091

Randy Hardison

Maury County Bar Assn
506 North High Street
PO Box 1967

Columbia TN 38402

Donald Winder

MeMinn-Meigs County Bar Assn
PO Box 628

10 W Madison Ave

Athens TN 37371

Edward North

Coffee County Bar Assn
100 N SPRING ST
MANCHESTER TN 37355

Susan Hyder

Cumberland County Bar Assn
300 Thurman Ave

Crossville TN 38555

Jerred Creasy

Dickson Counly Bar Assn
230 N Main St

Dickson TN 37055



Cristy Cooper

Dyer County Bar Assn
117 East Court Street
Dyersburg TN 38025

Melanie Bean

Fifteenth Judical District Bar Assn
137 Public 5q

Lebanon TN 37087

James Taylor

Rhea County Bar Assn
1374 Railroad St Ste 400
Dayton TN 37321

John McFarland

Roane County Bar Assh
1021 Waterford Place
Kingston TN 37763

Bill Kroeger

Robertsorn County Bar Assn
121 5th Ave W

Springfield TN 37172

Leslie Collum

Rutherford-Cannon County Bar Assn

320 West Main Street Suite 100
Murfreesboro TN 37130

Mark Blakley

Scott County Bar Assn
P O Box 240

Huntsville TN 37756

Charles Sexion

Sevier County Bar Assn
111 Commerce S5t
Seviervifle TN 37862

W. Lamberth

Sumner County Bar Assn
113 W Main St 3rd Fl
Gallatin TN 37066

James Witherington
Tipton County Bar Assn
205 8 Main Street

P O Box 822

- Covington TN 38019

David Harvey

Washington County Bar Assn
PO Box 3038

Johnson City TN 37802

Jeffery Washburn
Weakley County Bar Assn
P.O. Box 189

Dresden TN 38225

Terrl Crider

Gibson County Bar Assn
1302 Main Street

P.0O. Box 160

Humboldt TN 38343

Kyle Dodd

Giles County Bar Assn
PO Box 409

211 W Madison St
Pulaski TN 38478

Todd Shelton

Greene County Bar Assn
100 S Main St
Greeneville TN 37743

Martha Lionberger
Hamblen County Bar Assn
1001 W 2nd North 8t
Morristown TN 37814

Alien Coup

Hawkins County Bar Assn
130 W Main St

PO Box 1804

Mount Carmel TN 37645

Matt Maddox

Carroll County Bar Assn
19695 E Main St

P O Box 827
Huntingdon TN 38344

Jason Holly

Carter County Bar Assn
420 Railroad Street
Elizabethton TN 37643

Kevin Heffelman
Cheatham County Bar Assn
112 S Main St

Ashland City TN 37015

David Staniter

Claiborne County Bar Assn
1735 Main St

PO Box 217

Tazewell TN 37879

Brad Davidson

Cocke County Bar Assn
317 East Main Street
NEWPORT TN 37821

John White

Bedford County Bar Assn
P O Box 169

Shelbyville TN 37162

Andrew Frazier

Benton County Bar Assn
116 E Main

P O Box 208

Camden TN 38320

Bratten Cook

Dekaib County Bar Assn
104 N 3rd St

Smithville TN 371686

Joseph Ford

Franklin County Bar Assn
17 S College 8t
Winchester TN 37398

Harriet Thompson
Hardeman County Bar Assh
205 East Market St

P O Box 600

Bolivar TN 38008

Jim Hopper

Hardin County Bar Assn
465 Main Strest
Savannah TN 38372

Witliam Cockett

Johnson County Bar Assn
PO Box 108

Mountain City TN 37683-0108

Lols Shults-Davis
Unicoi County Bar Assn
PO Box 129

111 Gay Strest

Erwin TN 37650



David Myers

Union County Bar Assn
P CBox 13

105 Monroe 8t
Maynardville TN 37807

Peter Alliman

Monroe County Bar Assn
135 College St
Madisonviiie TN 37354

Marcy Adecock

Warren County Bar Assn
PO Box 349

Mc Minnville TN 37111

Dary! Colson

Overton County Bar Assn
211 N Church St
Livingston TN 38570

Creed Daniel

Grainger County Bar Assn
POBox&

Courthouse 8q 115 Marshall Ave
Rutledge TN 37861

Tish Wiisdorf

Hickman County Bar Assn
820 Hwy 100

Centerville TN 37033



