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FILED |
NOV 29 2011
IN THE SUPREME COURT OF TENNESSEE

Cterk of the Courts

AT NASHVILLE
IN RE: PETITION FOR THE )
ADOPTION OF AMENDED )
TENNESSEE CODE OF ) No. M2011-00420-SC-RL1-RL
JUDICIAL CONDUCT )
TOGETHER WITH CHANGES )
IN RULES AND STATUTES )

SUPPLEMENTAL REPORT OF THE TENNESSEE BAR ASSOCIATION

The Tennessee Bar Association Task Force on Judicial Conduct Rules
(“Task Force”) met on November 19, 2011, and reviewed at length the Tennessee
Supreme Court’s Order of November 8, 2011 regarding the issues for oral
argument on December 2, 2011; the proposed rules of procedure as modified by
the Advisory Commission to the Supreme Court on Rules of Practice and
Procedure; the various public comments received regarding the proposed code and
rules, and in particular the comments related to the issues identified by the
Supreme Court for argument. Additionally, Judge Cheryl Blackburn met with the
Task Force to discuss concerns regarding the proposed code and rules with regard

to disqualification and recusal issues in criminal court.



After thorough discussion of all of the forgoing, the Task Force elected to
file this supplemental report on behalf of the TBA to advise the Court and other
interested parties of its current position on the issues identified for oral argument,
in order to clarify its position and avoid argument on issues that are not contested.

The issues listed below are numbered as in the Court’s November 8 order.

ISSUE 1: Is "Application, [section] II. Senior Judge" of the TBA's proposed
revision of the Code intended to apply only to senior judges/justices designated
pursuant to Title 17, Chapter 2, Part 3? If so, should "pursuant to Tenn. Code Ann.

5 17-2-303" be added after "designated as a senior judge or justice"?

RESPONSE: As indicated in the comment to this section, "Application, [section]

I1. Senior Judge" of the TBA's proposed revision of the Code is intended to apply
to senior judges/justices designated pursuant to Title 17, Chapter 2, Part 3.
Therefore, the proposed addition cross-referencing the statute in the black letter

rule should be added.

ISSUE 2: The Joint Committee of the Tennessee Trial Judges Association and the
Tennessee Judicial Conference ("Joint Committee") recommends deleting the

reference to "personal” activities in proposed Rule 2.1 on the ground that "judicial



duties should not take precedence over matters of personal or family health, or
over such significant events as funerals, weddings, and so forth." Report of the
Joint Committee...On Proposed New Tennessee Code of Judicial Conduct ("Report

of Joint Committee").

RESPONSE: It is recognized and respected that there are personal matters that

may, by the application of logic and basic human compassion, take precedence
over a judge’s judicial duties. For example, it would be unreasonable to expect a
judge to miss her father’s funeral in order to hold court. Conversely, there are
anecdotal examples of judges who put their personal needs over their judicial
duties, to an unreasonable extent. Upon review of actions taken in other states that
have adopted some version of the ABA Revised Model Code, the TBA Task Force
was favorably impressed by the approach taken in Maryland and recommends the
addition of the following new comment to Rule 2: 1, derived in part from that
state’s code:

[3] With respect to time devoted to personal and extrajudicial activities, this

Rule must be construed in a reasonable manner. Family obligations,

illnesses, emergencies, and permissible extrajudicial activities may require a

judge's immediate attention. Attending to those obligations and situations,
temporary in nature, is not prohibited by this Rule.



ISSUE 3: The Joint Committee recommends several changes to proposed Rule
2.11 and to the related proposals to adopt new rules of appellate, civil and criminal
procedure governing motions for recusal. The Joint Committee recommends:

(1) deleting the requirement (in Rule 2.11) for written findings when the
judge grants a motion for recusal;

(2) permitting a judge who voluntarily recuses himself or herself prior to the
filing of a motion for recusal to "transfer the case to another judge of the same
court by written order"; and

(3) providing in the rules of procedure that "the untimely filing of a recusal
motion may be considered by the judge in determining whether the motion is
presented for an 'improper purpose' and ultimately in deciding the motion for
recusal." Report of the Joint Committee.

Additionally, the Court received one written comment suggesting that the
proposed rules of procedure include several other procedural requirements for
recusal motions. The Brennan Center for Justice and Justice at Stake jointly

submitted a public comment supporting the adoption of proposed Rule 2.11.

RESPONSE: This response will follow the designation of subparts of the issue

above:

e )



(1)  With regard to the requirement for written findings, it is acknowledged that,
if the judge recuses himself prior to the filing of a motion because a judge
recognizes, sua sponte, that recusal is warranted, perhaps for reasons not apparent
to the parties, written findings might not be required. Logic would dictate that
parties should not wish to litigate before a judge who feels he or she has a conflict,
and it is possible that the judge might not want to disclos.e the nature of the
conflict. Tension is created by the fact that the party who is blindsided by this
ruling might want to know why, and appellate review is stymied by the lack of
written findings. On the other hand, parties have the right to an impartial judge,
and if the judge has concerns that he or she cannot be impartial, the parties should
respect the judge’s decision.

With regard to a ruling on a motion made by one of the parties, whether
contested by another party, however, a different situation exists. In the interest of
transparency, as well as to create a record for potential appeal of the court’s
decision on the recusal motion, written findings are necessary. Because motions
for recusal can be oral in some circumstances, the TBA Task Force recommends
the following change to proposed Rule 2.11 (D) to strike the word “filing” and

substituting the word “making”:

(D) Upon the filing-making of a motion seeking disqualification, recusa
or a determination of constitutional or statutory incompetence, a judge sha

L,
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act promptly by written order and either grant or deny the motion, stating the

R



reasons for the ruling, including factual findings directly addressing the
grounds upon which the motion was made.

(2) Inresponse to the issue of whether a judge who voluntarily recuses himself
or herself prior to the filing of a motion for recusal should be permitted to "transfer
the case to another judge of the same court by written order", the Task Force is
concerned about the issue of transparency and the potential public perception that,
if a judge who feels he or she cannot hear the case is able to hand pick his or her
successor, the bias of the “tainted” judge might affect the selection of the
successor. This could be especially important if no written reason for the sua
sponte voluntary recusal is given.

The TBA Task Force endorses the recommended changes to the proposed
rules of Civil, Criminal and Appellate Procedure recommended by the Advisory
Commission on Rules of Practice and Procedure (“Advisory Commission”) at its
November 18, 2011 meeting and filed with this Court. To clarify the importance of
a disqualified judge not being involved in the selection of his or her successor, the
Task Force recommends that the last sentence in section (4) of the Civil and
Criminal Rules be made a separate section, as follows and that the previous

subsection (5) be renumbered as subsection (6):



(4) While the motion is pending, the judge whose disqualification is sought
shall make no further orders and take no further action on the case, except
for good cause stated in the order in which such action is taken.

(5) A judge, upon disqualification, shall not participate in selecting his or her
successor.

(6) The failure to pursue an accelerated interlocutory appeal does not
constitute a waiver of the right to raise any issue concerning the trial court’s
ruling on the motion in an appeal as of right at the conclusion of the case

The Task Force also recommends that this sentence be included in Rule 2.11 itself,

as a new subsection (E):

(E) A judge, upon disqualification, shall not participate in selecting his or
her successor.
(3)  The concept of timeliness of the filing of a motion for recusal is addressed in
the Advisory Commission’s recommended changes to the proposed procedural
rules and accompanying comments. The TBA is in agreement with those proposed

changes and recommends that those provisions on timeliness now be adopted.

Issue 3 also includes a reference to a written comment suggesting that the
proposed rules of procedure include several other procedural requirements. The
Task Force met with Judge Cheryl Blackburn to consider her recommendations
filed at the deadline on November 1, 2011; is aware of the comment filed by the

District Attorneys General Conference; and is aware that the Court has invited



participation by representatives of both the District Attorneys General Conference
and the Public Defenders Conference. The TBA is of the view that adoption of
further procedural requirements including artificial deadlines, specific sanctions
and adoption of a review by an independent trial level judge are not warranted at
this time. As the new procedural rules are implemented, the Advisory
Commission, the TBA and other interested parties should monitor implementation
and propose additional requirements as needed for the orderly administration of

justice.

ISSUE 4: Are the TBA's proposed rules of procedure regarding recusal motions
intended to apply to judges of the municipal and/or general sessions courts?

If so,

(1) should a written motion for recusal be required in such courts; and

(2) what is the appropriate procedure for appealing the ruling on such a motion?

If not, should rules be adopted to address the issue of recusal in those courts?

Relatedly, some general sessions courts -by private act- exercise jurisdiction
over certain types of cases typically heard in courts of record (e.g., family law
cases, juvenile proceedings, etc.); if the TBA's proposed recusal rules are not

intended to apply generally to municipal and/or general sessions courts, should the



recusal rules nevertheless apply to general sessions courts exercising jurisdiction in
such cases?

RESPONSE:

This response will follow the designation of subparts of the issue above:

(1) The proposed changes to the rules of civil and criminal procedure are not
intended to apply in municipal and general sessions courts when acting as limited
jurisdiction courts. However, the provisions of proposed amended Rule 2.11, with
the change to Section (D) and the additional section (E) as suggested above, would
apply to all judges. Motions could be oral, as well as written although written
motions are preferable.

(2) Appeal of disqualification motions in municipal and general sessions courts

could occur by writ of certiorari to the trial court.

On the related issue of the applicability of the rules of civil and criminal
procedure to a general sessions or other court sitting as a court of record, the civil
and criminal procedure rules as recommended by the TBA and the Advisory

Commission apply by their terms to a “ judge acting as a court of record”.



ISSUE S: The Court received one written comment recommending a modification
of proposed Rule 3.7(A)(2) to permit a judge to solicit contributions to charitable
organizations from the judge's friends, in addition to soliciting such contributions
from family members and from judges over whom the judge does not exercise

supervisory or appellate authority (which the rule would permit).

RESPONSE: The TBA does not feel this change should be made and will present

its reasons at oral argument.

ISSUE 6: As pointed out in both the TBA's petition and in the Joint Committee's
Report, proposed Rule 4.1 omits a number of provisions contained in the ABA's
Model Rule 4.1. In particular, the ABA's Model Rule 4.1(A)(4) states that a judge
or judjcial candidate (except as permitted by law or by Rules 4.2,4.3 and 4.4) shall

not "solicit funds for, pay an assessment to, or make a contribution to a political

organization or a candidate for public office[.]" Emphasis added.) The underscored
words, however, are omitted from the TBA's proposed Rule 4.1(A)(4). In arguing
this issue, the parties should address the reasons for the omission of the
"contribution" text contained in the ABA Model Rule; they also should address the
meaning of the word "assessment" as it relates (in the TBA's proposed rule) to

"candidate([s] for public office[.]"

10
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RESPONSE: Based on controlling precedent, the Task Force omitted provisions

which would prohibit contributions to political organizations or candidates for

public office because those provisions are believed to be unconstitutional.

As to the meaning of the word “assessment”, the Task Force learned about
the practice by some local political organizations to require candidates who wish to
run in a party primary or be designated as the party candidate to pay an assessment.
The Task Force considers this element of compulsion to be different in character

from the voluntary contribution which a candidate might choose to make.

ISSUE 7: Like Issue 6, Issue 7 pertains to proposed Rule 4.1(A)(4). Proposed Rule
4.1(A)(4) would state that a judge or judicial candidate shall not "solicit funds for
or pay an assessment to a political organization or candidate for public office[.]"
The Joint Committee recommends modifying that provision to allow a judge to
solicit funds for a political organization or another candidate for public office
"from a family member or domestic partner of the judge or judicial candidate and

from a judge or judicial candidate of the same or higher judicial level[.]"

11
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RESPONSE: The Task Force is generally in agreement with this recommended

exception, and suggests the following language be substituted for Proposed Rule

4.1(A)(4):
“solicit funds for or pay an assessment to a political organization or
candidate for public office except that a judge or judicial candidate
may solicit funds for a political organization or candidate for public
office from a member of the judge’s family or a member of the
candidate’s family or from a judge or judicial candidate of the same or
higher judicial level.”

The rewording encompasses defined terms in the Terminology section,

which include domestic partners and others.

ISSUE 8: Proposed Rule 4.1 (A)(8) would prohibit (except as permitted by law or
by Rule 4.2,4.3, and 4.4) a judge or judicial candidate from "personally solicit[ing]
or accept[ing] campaign contributions other than through a campaign committee

authorized by Rule 4.4[.]" The Joint Committee recommends deleting paragraph

(8) from Rule 4.1(A).

RESPONSE: The TBA does not agree that judges should personally solicit

campaign funds and will present its reasons at oral argument.

12



ISSUE 9: The Joint Committee notes that Canon 5A of the current Code of
Judicial Conduct provides that a judge or candidate for judicial office shall not
"publicly endorse or publicly oppose another candidate for public office" and that
propo;sed Rules 4.1 and 4.2 would not contain a similar provision. The Joint
Committee recommends adding the following new paragraph (C) to proposed Rule
4.2: "(C) A judge or judicial candidate shall not publicly endorse or publicly

oppose a candidate for non-judicial public office."

RESPONSE: This was omitted based on constitutionality concerns. The TBA

does recommend adoption of comment [6A] which speaks to the imprudence of
such endorsements and the effect of such endorsements on issues of

disqualification in subsequent matters.

CONCLUSION

The TBA wishes to express it’s appreciation to the careful attention paid by
the many groups and individuals who have provided comments on its proposal.
The process of publication and comment has assisted in many refinements to the
proposals for amendments to the Code of Judicial Conduct, procedural rules and

statutes. The TBA respectfully submits that, absent unforeseen issues which might

13



arise from oral argument in this matter, the proposals are now ripe for final

resolution by this Honorable Court.

RESPECTFULLY SUBMITTED,

DANIEL W. VAN HORN (018940)
President, Tennessee Bar Association
Butler, Snow, O'Mara, Stevens

& Cannada, PLLC
Crescent Center, Suite 500
6075 Poplar Avenue, P.O. Box 171443
Memphis, TN 38187-1443
Tel: 901/680-7200

By: /s/ by permission
T. MAXFIELD BAHNER (001150)
Chair, Tennessee Bar Association
Task Force on Rules of Judicial Conduct
Chambliss, Bahner & Stophel, P.C.
1000 Tallan Building
Two Union Square
Chattanooga, TN 37402-2500
Tel: 423/757-0202

By: /s/ by permission
SARAH Y. SHEPPEARD (007120)
Reporter, Tennessee Bar Association
Sheppeard, Swanson & Mynatt, PLC
P.O.Box 2149
Knoxville, TN 37902
Tel: 865/546-3653
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PAUL C. NEY (011625)
General Counsel,
Tennessee Bar Association
Waddey & Patterson

3504 Richland Avenue
Nashville, TN 37205

Tel: 615/242-2400

o (Ul (2 —

ALLAN F. RAMSAUR (005764)
Executive Director,
Tennessee Bar Association
Tennessee Bar Center
221 Fourth Avenue North
Suite 400
Nashville, TN 37219-2198
Tel: 615/383-7421

CERTIFICATE OF SERVICE

The undersigned certifies that a true and correct copy of the foregoing has
been served upon the individuals and organizations identified in Exhibit “A” by
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PO Box 129

111 Gay Street

Erwin TN 37650

David Stanifer

Campbell County Bar Assn
PO Box 217

1735 Main St

Tazewell TN 37879

David Stanifer

Claiborne County Bar Assn
PO Box 217

1735 Main St

Tazewell TN 37879

James Taylor

Rhea County Bar Assn
1374 Railroad St Ste 400
Dayton TN 37321

Dwaine Thomas

Monroe County Bar Assn
PO Box 99

102 College St
Madisonville TN 37354

Harriet Thompson
Hardeman County Bar Assn
P O Box 600

205 East Market St.

Bolivar TN 38008

Robert Thompson
Bradley County Bar Assn
P O Box 191

30 2nd St NW

Cleveland TN 37364

Billy Townsend
Decatur,Lewis,

Perry,Wayne Counties Bar Assn

26 West Linden Ave
26 West Linden Ave
Hohenwald TN 38462

John White

Bedford County Bar Assn

P O Box 169

111 North Spring St Ste 202
Shelbyville TN 37162

Derreck Whitson

Cocke County Bar Assn
P.O. Box 1230

311 East Broadway
Newport TN 37822

Jennifer Williams

Robertson County Bar Assn
108 Sixth Avenue West

109 Fifth Avenue West
Springfield TN 37172



John Lee Williams
Humphreys County Bar Assn
102 S Court Square

102 South Court Square
Waverly TN 37185

John Willis

Anderson County Bar Assn
310 N. Main St.

Clinton TN 37716

Matthew Willis

Dyer County Bar Assn
PO Box H

322 Church Ave. N.
Dyersburg TN 38025

Tish Wilsdorf

Hickman County Bar Assn
820 Hwy 100

121 Cabin Dr.

Centerville TN 37033

Matt Wimberley

Kingsport Bar Association Bar Assn
2021 Meadowview Lane

Kingsport TN 37660

Donald Winder

McMinn-Meigs County Bar Assn
PO Box 628

10 W Madison Ave

Athens TN 37371

—




