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In this action, plaintiff, acting pro se, alleged certain rights were denied to him by the County and
several County officials. The Trial Court granted defendants summary judgment. We affirm.
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OPINION

Plaintiff, acting pro se, filed thisaction against Sevier County, the County Executive,
Sheriff, and several county officers. In his Complaint, he alleged that he was transported to the
Sevier County Jail in August 2002, from Brushy Mountain State Prison. Whilein the jail, he was
subjected to maltreatment, including refusal to timely furnish medication, denied a bible and other
personal items, as well as being placed in acell which contained human waste, trash and ants. He
also alleged that he requested to see a nurse, which was refused.



Plaintiff asserted that his Constitutional rights were violated, including the right to
religious freedom, the right to assist in his own defense, due process, access to the courts, etc.

Subsequently, defendants filed a Motion to Dismiss and/or in the Alternative for
Summary Judgment, asserting that therelief sought by plaintiff wasimproper agai nst the defendants,
who were agovernmental entity and agents, and that plaintiff failed to state aclaim, astherewasno
allegation of aplan or custom on the part of the County to deny plaintiff his civil rights.

The partiesfiled affidavits and documents, and defendantsfiled a Rule 56 Statement
of Material Facts, based on an Affidavit filed by Chief Seals, who stated that he was a supervisor at
the Sevier County Jail, and that he had reviewed the records pertinent to the case and aso had
personal recollection of the plaintiff and his stay in the jail. He stated there were no religious
servicesheld at thejail whileplaintiff wasthere, dueto ongoing renovations, and that plaintiff never
asked for aminister or other religious figure to meet with him. Seals stated that plaintiff was given
an “initial pack” upon his arrival at the jail which contained hygiene items, paper and a writing
utensil, that plaintiff was given a Bible on the same day he requested one, and concluded that
defendants did nothing to violate plaintiff’sright to practice hisreligion. Sealsalso testified that a
cleaning cart went through the maximum security wing once per day, and that plaintiff could have
requested that his cell be cleaned, and also cleaning supplies were readily available for plaintiff’s
own use.

The Trial Court entered an Order of Dismissal asto all defendants, after reviewing
all the pleadings/briefsand hearing oral argument. The Trial Court found therewasno genuineissue
of material fact, and that defendants were entitled to judgment as a matter of law, for the following
reasons:

1) Plaintiff’ srequest for injunctive relief wasimproper pursuant to Tenn. Code
Ann. 88-47-102, because defendants are state actors.

2) Defendants could not be subject to a default judgment, since they are a
governmental entity and agents of the state.

3) Punitive damages are not available, since defendants are covered by the
GTLA.

4) Declaratory relief cannot be granted against the defendants pursuant to the
Declaratory Judgment Act.

5) Plaintiff failed to state a claim upon which relief could be granted.
6) It wasreasonableto deny plaintiff hispersonal Biblefor security reasons, and

temporary suspension of in-house religious services was reasonably related
to the legitimate interests of safety, construction and repair of the jail, so
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7)

8)

9)

plaintiff’s right to religious expression was not viol ated.

Plaintiff failed to state a claim with regard to denia of his legal papers,
because he was not denied access to the court, and he failed to allege any
actua injury from not having possession of some of hislegal papers.

Plaintiff’s right to freedom of the press was not violated, and any papers
withheld from plaintiff were withheld due to safety concerns.

Defendants are immune under the GTLA, and the Sheriff is specifically
immune pursuant to Tenn. Code Ann. 88-8-301.

The Court then entered a second Order of Dismissal, dismissing the remaining
claims, finding that plaintiff failed to show deliberate indifference to his medical needs, or that he
had a serious medical condition. The Court found that neither the nurse nor the officers perceived
asubstantial risk of harmto plaintiff, and that hefailed to otherwise state aclaim against defendants.

The plaintiff, on appeal, states these issues for review:

1.

Whether the trial court erred in failing to grant a default judgment against
defendants?

Whether thetrial court improperly granted summary judgment on plaintiff’s
claim of denial of hisright of religious expression?

Whether thetrial court improperly granted summary judgment on plaintiff’s
claim of denia of hisright of accessto the courts?

Whether thetrial court improperly granted summary judgment on plaintiff’s
claim of denia of hisright to receive his medications?

Whether thetrial court improperly granted summary judgment on plaintiff’s
clams of Eighth Amendment violations due to the conditions of his
confinement?

Whether thetrial court properly held that defendants were immune pursuant
tothe GTLA?

Whether the defendants should have been sanctioned for intentionaly
misrepresenting the facts in discovery, and/or whether this claim can be
entertained by this Court?

The Tria Court ruled defendants could not be subject to a default judgment, since



they are a governmental entity and agents of the state! Tenn. R. Civ. P. 55.04 states that “No
judgment by default shall be entered against the state of Tennessee or any officer or agency thereof
unless the claimant establishes his or her claim or right to relief by evidence satisfactory to the
court.” Moreover, the trial court has broad discretion in determining whether a grant of default
judgment is proper, and thus the failure to grant or setting aside of a default judgment will not be
reversed unless an abuse of that discretion is shown. See McGowan v. Crants, 2002 WL 1751375
(Tenn. Ct. App. Feb. 6, 2002); Henson v. Diehl Machines., Inc., 674 S.W.2d 307 (Tenn. Ct. App.
1984). No abuse of discretion is shown, and thisissue is found to be without merit.

Plaintiff argues that it was error for the Tria Court to deny his claim of right to
religious expression. He alleged that he was not given a Bible for severa days, but his Affidavit
does not address thisissue. Another prisoner’s Affidavit corroborates plaintiff’s requests for his
Bible. The Seals's Affidavit statesthat plaintiff was not given his personal Bible due to safety and
contraband concerns, but that plaintiff was given a Bible on the day he requested it. Thereisa
dispute of fact on thisissue.

In determining whether summary judgment is appropriate, our Supreme Court has
directed:

In determining whether or not agenuineissue of material fact existsfor purposes of
summary judgment, courts in this state have indicated that the question should be
considered in the same manner as amotion for directed verdict made at the close of
the plaintiff's proof, i.e., thetrial court must take the strongest |egitimate view of the
evidenceinfavor of the nonmoving party, allow al reasonableinferencesin favor of
that party, and discard all countervailing evidence. Then, if thereisadispute asto
any material fact or any doubt as to the conclusions to be drawn from that fact, the
motion must be denied. The court is not to “weigh” the evidence when evaluating
amotion for summary judgment.

The court is simply to overrule the motion where a genuine dispute exists asto any
materia fact. The phrase*genuineissue’ contained in Rule 56.03 refersto genuine
factual issues and does not include issues involving legal conclusions to be drawn
from the facts. The critical focusislimited to facts deemed “material”, whichisto
say those facts that must be decided in order to resolve the substantive claim or
defense at which the motion is directed.

Moreover, the cases make clear that the party seeking summary judgment must carry
the burden of persuading the court that no genuine and material factual issues exist
and that it is, therefore, entitled to judgment as a matter of law.

Onceit is shown by the moving party that there is no genuine issue of material fact,

! The record before us does not contain amotion for default judgment.
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the nonmoving party must then demonstrate, by affidavitsor discovery materias, that
thereis agenuine, material fact dispute to warrant atrial.

* k% %

the issues that lie at the heart of evauating a summary judgment motion are: (1)
whether a factual dispute exists; (2) whether the disputed fact is material to the
outcome of the case; and (3) whether the disputed fact creates a genuine issue for
trial. . . .Second, to preclude summary judgment, adisputed fact must be “materia”.
A disputed fact is material if it must be decided in order to resolve the substantive
claim or defense at which the motion is directed. Therefore, when confronted with
adisputed fact, the court must examine the elements of the claim or defense at issue
in the motion to determine whether the resolution of that fact will effect the
disposition of any of those claims or defenses. By this process, courts and litigants
can ascertain which issues are dispositive of the case, thus rendering other disputed
factsimmaterial.

Byrd v. Hall, 847 SW.2d 208, 211-215 (Tenn. 1993)(citations omitted).

In this case, taking plaintiff’ s allegations astrue, he was denied his Bible for several
days upon entering the Sevier County Jail. Plaintiff does not address whether or not a substitute
Biblewas givento him. Given this dispute of fact, the issue becomes whether this disputed fact is
“material”, asrequired in Byrd. The issue then becomes whether not having access to his personal
Bible for several days, violates plaintiff’s right to religious expression?

Thisissuewasraised in the case of Tarpley v. Allen County, Indiana, 312 F.3d 895
(7" Cir. 2002), when an inmate alleged that his Bible was confiscated, and that he was given a
substitute Bible without the commentary contained in hisBible. Inthat casethe Trial Court granted
summary judgment and the Circuit Court of Appeals affirmed, explaining that while an inmate’s
right to freely exercise hisreligion did not “evaporate entirely” when he entered ajail, it was aso
not unfettered, and could permissibly be infringed upon by legitimate penological objectives. Id.

The Court held that plaintiff was provided areasonabl e substitute and hisrightswere
not violated.

Inthis case, the affidavit of Chief Seals statesthat plaintiff’ s Bible waswithheld due
to concerns about safety and contraband in the jail. Thus, defendants have shown a legitimate
penological objectivefor withholding plaintiff’ s personal Bible. Since plaintiff did not dispute that
areasonabl e substitute was provided, he has failed to show that his rights were infringed upon, or
that he was ultimately unable to freely practice hisreligion. We conclude that the factual dispute
raised is not a disputed material fact and summary judgment was appropriate on this issue.

Inmates have theright to accessto the courts, and the courts have protected that right
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by prohibiting prison officials from interfering with the inmates attempts to prepare legal
documents. Lewisv. Casey, 518 U.S. 343 (1996). To demonstrate that thisright has been deprived,
the inmate must show that the alleged denial resulted in actua injury to hislegal case. Id. Plaintiff
alleged in hisComplaint that hewas denied part of hislegal work theentiretime hewasat the Sevier
County Jail, but he did not address this in his Affidavits. The Affidavit of Bramblett, however,
stated that plaintiff repeatedly asked the guards for hislegal papers, which was refused.

Inasimilar case, the Seventh Circuit Court of Appeals said:

With respect to appellant's assertion that the loss or destruction by defendants of
appellant's legal papers and law books also deprived him of accessto the courts, we
conclude, once again, that appellant's allegations fail to rise to the level of a
cognizable constitutional violation. Appellant, in opposition to defendants' motion
for summary judgment, could and should have stated with specificity exactly what
materias he was deprived of and how such deprivation resulted in his being denied
the meaningful accessto the courtsto which heisentitled. Each of the casescited by
appellant in support of the contention that destruction or loss of a prisoner's lega
papers by prison officials states a valid cause of action under § 1983 deals with a
situation involving papers or documents crucial or essential to a pending or
contemplated appeal. The mere assertion by appellant, in both his response to
defendants' motion for summary judgment and in his brief, that legal papers,
transcripts and law books were intentionally kept from him fails, without more, to
demonstrate a constitutionally significant deprivation of meaningful access to the
courts.

Hossman v. Sporadlin, 812 F.2d 1019 (7th Cir. 1987). Similarly, here, the plaintiff has failed to
provide any information regarding what legal materials he was deprived of, and how thisultimately
caused any injury, or detrimentally affected his case. The allegations fail to rise to the level of a
cognizable constitutional violation, and summary judgment was appropriate on thisissue.

A prisoner is entitled to receive medical care under the Eighth Amendment, but to
state aclaim for denial of thisright, the prisoner must allege acts or omissions sufficiently harmful
to evidence deliberate indifference to his serious medical needs. Estelle v. Gamble, 429 U.S. 97
(1976). The prisoner must show that the medical need is “sufficiently serious’ (objective
component), and also must allege facts which would show that the official being sued “ subjectively
perceived facts from which to infer substantial risk to the prisoner, that he did in fact draw the
inference, and that he then disregarded that risk.” Comstock v. McCrary, 273 F.3d 693, 703 (6" Cir.
2001). The plaintiff must show more than mere negligence. 1d.

Plaintiff’ sAffidavit statesthat hewas not given hisblood pressure medication for 30
hours upon arrival at the Sevier County Jail, and stated that his medication was given thereafter in
a haphazard fashion, which resulted in plaintiff suffering from weakness, headaches, sweating,
sickness, etc. In his second Affidavit, plaintiff stated that he had a hard time getting his blood
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pressure medicine, and that most of hisinitials on the medication log had been forged, as shown by
the fact that it appeared they were still giving him medication even after he left and went back to
Brushy Mountain.

The Tria Court ruled against plaintiff, holding that plaintiff had not set forth
sufficient allegationsto satisfy either the objective or subjective component. Plaintiff did allegethat
the " haphazard” fashion in which his medication was administered caused him injury, which would
tend to suggest a serious medical condition. He did not, however, alege sufficient facts which
would tend to show that the official being sued “subjectively perceived facts from which to infer
substantial risk to the prisoner, that he did in fact draw the inference, and that he then disregarded
that risk.” See Comstock. Plaintiff admitsthat he did, in fact, receive his medication, albeit not at
exactly at the time he should have. The record does not show that defendants disregarded any
substantial risk to theplaintiff, and plaintiff hasfailed to set forth factsthat demonstrate adeliberate
indifference to his medical needs.

Next, plaintiff claims that the conditions of his confinement (i.e. the extremely
unsanitary condition of his cell) violated his Eighth Amendment right to be free from cruel and
unusual punishment. The Eighth Amendment provides that prisoners must receive the basic
necessities of lifeincluding food, clothing, sanitation, medical care, etc. Grubbsv. Bradley, 552 F.
Supp. 1052 (M.D. Tenn. 1982). Whileplaintiff stated that hiscell wasnot cleaned for approximately
18 days, he does admit that the cell was eventually cleaned. Harsh and unpleasant conditions such
as lack of toilet paper, soap, toothbrush and toothpaste for several days, and being confined in a
filthy, roach-infested cell on atemporary basi s, have been deemed insufficient to violateaprisoner’s
Eighth Amendment rights. Harrisv. Fleming, 839 F.2d 1232 (7" Cir. 1988). Inthat case, the Court
stressed that the conditions were temporary, and were not prison-wide, but only affected theinmate.
Courts have al so stressed that the sanitation required is measured by areasonabl eness standard, and
isnot usually found to implicate Constitutional rightsunlesstheinmate’ shealthisendangered (such
asif the inmate becomesill or dies). See Grubbs, Harris, supra. Here, the plaintiff did not make
these allegations regarding any health problems, and the conditions were not alleged to be prison-
wide, and were admittedly only temporary. Weaffirmthe Trial Court’ sgrant of summary judgment
on plaintiff’s claim of an Eighth Amendment violation, due to the conditions of his confinement.

In order to state a claim against the municipality pursuant to 42 U.S.C. 81983, the
plaintiff must show there was an official policy, practice or custom which resulted in adeprivation
of hisrights. Napier v. Madison County, Ky., 238 F.3d 739 (6" Cir. 2001). In order to stateaclaim
pursuant to 42 U.S.C. 81983 against the individuals asserting quaified immunity, plaintiff must
show that the individuals' conduct deprived him of a constitutional right, and that the individuals
reasonably should have known that the conduct violated clearly established law. Doe v. Sullivan
County, Tn., 956 F.2d 545 ( 6" Cir. 1992). Plaintiff hasfailed to state aclaim pursuant to 42 U.S.C.
§1983.

Finally, plaintiff isasking this Court for an award of sanctions against defendantsfor
what he characterizes as “intentional misrepresentations made with specific intent to obstruct the
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Courts’ in the discovery responsesfiled by defendants. He cites cases where a party’ s claimswere
dismissed for failure to comply with discovery, or where default judgment was entered against a
defendant as a discovery sanction for conduct that demonstrated a “clear record of delay or
contumacious conduct”. Pottsv. Mayforth, 59 SW.3d 167 (Tenn. Ct. App. 2001); Holt v. Webster,
638 S.W.2d 391 (Tenn. Ct. App. 1982). These cases hold that the decision regarding whether to
award such sanctions is within the discretion of the trial court. Id.

The record does not demonstrate that plaintiff actually sought thisrelief inthe Tria
Court, as these allegations were raised in a pleading seeking to “add criminal charges’ against
defendants. Taking alenient view of plaintiff’sfilings asapro selitigant, however, even if these
claims were properly raised in the Trial Court, the Court never imposed any such sanctions, and
plaintiff has not shown any abuse of discretion in that regard. For the foregoing reasons, we affirm
the grant of summary judgment by the Trial Court and remand, with the cost of the appeal assessed
to William B. Thurlby.

HERSCHEL PickeENS FRANKS, P.J.



